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Editorial

Over one percent of the total world populations today consist of refugees.  More than eighty percent of that number is made up of women and their dependent children.  An overwhelming majority of these women come from the developing world.  South Asia is the fourth largest refugee-producing region in the world.  Therefore, studying forced migration is particularly relevant in the context of present day South Asia. A course on Forced migration in South Asia seems to be a welcome addition to the corpus of courses on human rights and humanitarian norms for protection, care and justice for the people of the region.  

But what are the issues that such a course needs to address? A course of this sort should begin with the causes of forced displacement. Here what immediately comes to one's mind is the linkages between the phenomenon of forced migration and those of racism, xenophobia, and immigration. While international law on protection of refugee deals with the condition, status, and the rights of persons who have already escaped the persecution and crossed the border to seek asylum there are very few instruments that deal with the root causes for such flight.  It is in this respect that we have to discuss the phenomena of racism and xenophobia, and the relation of the state controls on immigration with the issue of protection of refugees. This historical perspective is essential as a perspective when we consider refugee flows. Also it must be borne in mind that whatever be the cause, refugees have a right to care, protection, and settlement, though it is true that if the root causes are not considered seriously, then there is a probability that we shall consider the refugee situation as a banal one, and neglect thereby the question of the rights of the refugees or the duty of the States and the international community to protect the escapees of violence.

The other important consideration should be the gendered nature of forced migration. The sheer number of women among the refugee population portrays that it is a gendered issue. At least in the context of South Asia it results from and is related to the marginalisation of women by the South Asian states. These states at best patronise women and at worse infantilise, disenfranchise and de-politicise them. It is in the person of a refugee that women’s marginality reaches its climactic height. The nation building projects in South Asia have led to the creation of a homogenised identity of citizenship. This has led to women’s alienation from the masculinist identity of model citizenry.  One way of marginalising women from body politic is done by targeting them and displacing them in times of state verses community conflict.  As a refugee a woman loses her individuality, subjectivity, citizenship and her ability to make political choices.  As political non-subjects refugee women emerge as the symbol of difference between us/citizens and its other/refugees/non-citizens. Women, therefore, find no place in the resource politics of the region.  Also their lack of control over institutional structures of protections adds to their vulnerability. By posing as gender neutral the states indeed become gender insensitive.  To understand this phenomenon an analysis of legal regimes of protection needs to be included in such a course.

The first major step towards developing an international regime of protection was the 1951 Convention that was later modified by the 1967 Protocol. From then on the 1951 convention has formed the core of all Human Rights Law and Humanitarian Law for the protection of refugees.  However since its inception there have been many objections to the provisions of the 1951 convention. It is said that the Convention mandates protection for those whose civil and political rights are violated, without protecting the persons whose socio-economic rights are at risk. Also it has been criticised on the grounds of its Euro centrism, and insensitivity towards the internecine racial, ethnic and religious conflicts in the Third World, which has resulted in the creation of refugees in large numbers. The provisions of the convention have served well for the protection of refugees during the Cold War times but have failed to do so after that.  Another failure of the Convention has been the inability to recognise the special needs of women, children, and aged people within the sections of refugees, though this has been addressed to some extent in the provisions of CEDAW convention.

Today provisions of the 1951 Convention seem dated and are in need for further revision due to increased complexities in the process of refugee generation, protection and also due to advances in the field of refugee studies. The increased focus on refugee studies has led to broadening of definitions of ‘refugee’, ‘protection’, ‘rights’, ‘justice’ etc. As a result of all these reasons the 1951 Convention has not been ratified by many nations of the world. Many regions have developed its own regimes for protection of the people facing forced displacement. The OAU Convention expanded the definition of refugee contained in the 1951 Convention. The OAU Convention defines the term “refugee” to include persons fleeing their country of origin due to external aggression, occupation, foreign domination, or events seriously disturbing public order in either a part or the whole of the country of origin or nationality. This implies that “well-founded fear” is a subjective category and anyone facing civil and political disturbances and war need not prove their well-founded fear for life.  The Cartagena Declaration recommends a definition similar to that contained in the OAU Convention. But at least legal regimes for protection of refugees exist albeit partially. But what about regimes of protection for the IDPs?  A course on forced migration needs to address this problem.  

The eviction of the indigenous people from their land is a recurrent theme in South Asia.  The situation of the IDPs is particularly vulnerable because unlike the refugees they are unable to move away from the site of conflict and have to remain within a state in which they were displaced in the first place. The situation of IDPs seems particularly vulnerable when one considers that there are hardly any legal mechanisms that guide their rehabilitation and care in South Asia. Since the early 1990s the need for a separate legal mechanism for IDPs in South Asia has increasingly been felt. This is not only to compile new laws but also to bring together the existing laws within a single legal instrument and to plug the loopholes detected in them over the years. Only recently the international community has developed such a mechanism that is popularly known as the UN Guiding Principles on internal displacement. This has given us a framework within which rehabilitation and care of internally displaced people in South Asia can be organised. Keeping that in mind it becomes imperative for scholars working on issues of forced migration in South Asia to consider whether the South Asian states have taken the Guiding Principles into account while organising programmes for rehabilitation and care for the IDPs.  

The other question that the situation of the IDPs brings to one's mind is the question of resource politics.  Most of the displaced people in South Asia are marked by their lack of control over resources. Questions of control over resources lie at the heart of conflicts, which in turn lead to the forcible displacement of groups of population.  Even the paradigms for development favoured by the South Asian states have led to displacement of the minority groups. Minority women and children are therefore in the lowest rung of those favoured by development paradigms. Little wonder then that the women and children of vulnerable groups form the rank and file of the displaced. Also small wonder that so few among the displaced are able to access resources for rehabilitation and relocation.  This brings to the ethical dimensions of rehabilitation and care. 

Why should we care for and protect the victims of forced displacement? The “we” here refers to those who have not had experienced displacement themselves, yet harbour some form of an ethical commitment to the victims of forced displacement. The ethical language therefore is expected to establish some form of a connection between us and them, between those who are not forcibly displaced and those who are. Ethics, in other words, cannot but be dialogical. Its language in no way denies agency to the victims. Ethical language, therefore, is a language of universality that cuts across the given boundaries of the victims’ groups and communities.  A course on forced migration needs to address at least the above-mentioned issues.  

However, this is not all. To be exceptional, it requires paying special attention to victim’s voices and their responses to national and international policies on rehabilitation and care.  The CRG Annual Winter Course on Forced Migration intends to fulfill all of these and more.  

Gender, Media and the Tsunami

[Can there possibly be a gender angle to the tsunami story? Certainly, says Ammu Joseph, pointing out that women from economically and socially deprived communities usually bear the brunt of disasters, thanks to the gender dimension of social inequality and inequity.]

”We journalists are simply beachcombers on the shores of other people’s knowledge, other people’s experience, and other people’s wisdom. We tell their stories.” 

- Bill Moyers, 
host of the public affairs series “NOW with Bill Moyers,” on the US-based PBS television network, speaking at Harvard Medical School in December 2004, after receiving the annual Global Environment Citizen Award presented by the Center for Health and the Global Environment 
Among the many questions this thought-provoking quotation raises are: who are the people whose stories we tell, what aspects of their stories do we choose to highlight, when and where do we look for stories, how do we tell the stories we find, and why do we tell some stories but not others? More specifically, now, as beachcombers on the many shores devastated by the recent tsunamis, whose experience, knowledge and wisdom do we draw upon to tell the many tales waiting to be told? Which are the stories that have remained untold despite the carpet coverage given to the disaster and its immediate aftermath? 

Early critiques of media coverage in the wake of the tsunami tragedy of 26th December and beyond focussed primarily on the widespread use of extremely graphic images of the dead and injured, especially on television, in contrast to the discretion exercised by the international media during the 9/11 disaster in the U.S., suggesting double standards with regard to the dignity and privacy of human beings in the so-called First and Third Worlds. 

There have been other manifestations of the apparently incorrigible bias of sections of the mainstream international media accessible from India - for instance, the excessive, if not exclusive, attention paid to post-disaster aid originating in Western nations, with little mention of inter-Asia assistance and, of course, scant reference to the tremendous outpouring of contributions in cash, kind, labour and expertise from civil society within the affected countries. Similarly, the relative coverage given to the impact of the disaster on different countries is fairly revealing — Somalia, for example, has barely been on the media radar whereas Thailand, where the maximum number of foreign tourists died or disappeared, was very much in focus. 
The domestic media, too, have received some brickbats about sensationalism and voyeurism. And about the insensitivity with which grieving, traumatized survivors have been pursued, especially by television reporters anxious to feed the apparently insatiable hunger of 24-hour news channels for dramatic images and sound-bytes. 

It must be said, however, that in the days after disaster struck, journalists reporting from the affected areas were naturally scrambling to do the best they could to provide information about the unprecedented scale and scope of the devastation caused by the sudden, short-lived blast from the sea. Thanks to their energetic efforts, people elsewhere could at least try to imagine and understand the enormity of the calamity, and do whatever they could to help in a situation of such extensive death and destruction. It goes without saying, therefore, that any discussion on media coverage of the catastrophe is not meant to criticise as much as to learn. 

Among the many stories that remain to be told are those of tsunami-affected women. This is one aspect of post-tsunami media coverage that does not seem to have received much attention so far. It cannot be said that women have been missing from media coverage - on the contrary, the media tend to focus on women and children in any disaster situation, and this one was no exception. However, they have been appearing primarily as victims (weeping, wailing, awaiting or availing relief), as mothers (faced with bereavement and/or difficult choices, especially in their attempts to save children), and as heroines (for example, the Swedish mother and the British schoolgirl holidaying in Thailand). The question is whether or not such limited representations do justice to women’s experiences, concerns and needs in the wake of the disaster. 

It may seem irrelevant to raise the question of gender awareness in the context of media coverage of a natural disaster such as this one, which obviously affected all those who happened to be in the path of the massive waves — men, women and children. Can there possibly be a gender angle to the tsunami story? Is it at all reasonable to call for a gender perspective while covering the post-tsunami situation? 

Assuming that the primary purpose of media coverage of disasters is to highlight the impact of such events, as well as their fallout, on diverse sections of the affected people, especially those at most risk, the answer to those questions is a very definite “yes.” The fact is that gender, along with other socio-economic variables such as class and caste, race or ethnicity, age and health status, does influence people’s experience of the events themselves, as well as their access to subsequent help in coping with the consequences and rebuilding their lives. 

What journalist Praful Bidwai wrote a few days after the disaster is significant in this context: “... Natural disasters are natural only in their causation. Their effects are socially determined and transmitted through mechanisms and arrangements which are the creation of societies and governments. Natural disasters are not socially neutral in their impact. Rather, they pick on the poor and the weak, rather than the privileged.” (The News, Pakistan, 30 Dec. 04) 

Considering the gender-based inequality and inequity that mark most societies - certainly those affected by the recent tsunamis — women are clearly disadvantaged in multiple ways. It naturally follows that women from the economically and socially deprived communities that usually bear the brunt of disasters — both natural and man-made — are likely to be especially vulnerable in the aftermath of calamities, as well as conflicts, unless special care is taken to ensure that their needs and concerns are taken care of. 

If disasters are not socially neutral in their impact, clearly policies and programmes for relief, recovery, rehabilitation and reconstruction cannot afford to be socially neutral either. If the government and/or other agencies involved in post-disaster or post-conflict work have not yet learnt this well-documented lesson, it is surely up to the media to remind them - and society as a whole — of the special needs, concerns and problems of various groups, including women, in the aftermath of such events. As a recent United Nations press release put it, “The Indian Ocean tsunami may have made no distinction between men and women in the grim death toll it reaped with its waves but it has produced some very gender-specific after-shocks, ranging from women’s traditional role in caring for the sick to increased cases of rape and abuse. Understanding and measuring these differences is essential for an effective response.” 

There were a few, scattered glimpses in media coverage soon after disaster struck of the special vulnerabilities of women in such situations. For example, there was one story about women having been hampered by their saris in their bid to escape the waves. And another one about women being raped and molested in unprotected refugee camps. The latter, a Reuters report based on a statement by the Women & Media Collective in Sri Lanka, underlined the importance of expanding the range of news sources to be tapped and taken seriously even in a crisis situation that appears, on the surface, to have nothing to do with gender. 

There were also hints of potential gender-related stories in some other early reports. For example, the unscrupulous tactics reportedly employed by some family members in Tamilnadu to corner the funds expected as compensation for deaths does not bode well. Countless earlier examples of post-disaster and post-conflict situations, including the post-Kargil scenario, have demonstrated that the most vulnerable in society - including women and children - often tend to lose out in this process. 

Similarly, reports early on about the possibility of adoption-related rules and regulations being officially relaxed to facilitate the adoption of children orphaned by the disaster, raised questions about how the authorities planned to ensure that no predatory adults would exploit the vulnerability of these children - especially, though not only, the girls among them. Fortunately, subsequent warnings from child rights groups and clarifications from the government raise hopes that due care will be taken to minimise opportunities for abuse and trafficking. 

However, a number of other important stories concerning women have, by and large, been missing from the media over the past month. For example, media coverage of the impact of the disaster on people’s livelihoods seems so far to have focused primarily on the fishermen, their boats, nets, and so on. This may well be because that is what the government and several other agencies are concentrating on. Despite the mandatory, usually superficial and ill-informed quotes and sound-bytes from the so-called man/woman-on-the-street that have become media staples these days, the media continue to rely excessively on the “authorities,” “leaders” of various groups and sundry “experts” for information on and analysis of crisis situations. 

While restoration of fishing is no doubt an obvious and important issue that needs to be urgently tackled, too little attention is apparently being paid to other economic activities in coastal areas, including those involving women. A recent report by a team of volunteers who have just returned from the affected areas points out that rehabilitation packages for livelihoods formulated from a “property owner centric” viewpoint tend to ignore the needs of people from the fishing and farming communities who do not own boats, nets, lands or shops. 

According to them, thousands of people who contribute their labour and skills to the coastal economy and whose livelihoods have also been wrecked by the tsunami, are finding themselves left out of the reckoning. Among them are a wide range of workers, such as landless agricultural labourers, share croppers and tenant farmers, various categories of fish and boat workers, street vendors and petty traders, transport workers, construction labourers, salt pan workers, service providers like barbers, tailors and cobblers, and crafts persons such as basket-weavers. 

Unfortunately, even reports documenting and highlighting the callous, indefensible neglect of Dalit and Adivasi communities in the relief and rehabilitation process, tend to be gender-blind. Yet women, especially those from such marginalized communities, who form a major section of the informal or unorganised sector of labour, and who rarely own property, are likely to be even more invisible and unaccounted for in this situation. And such an information gap could have serious repercussions in terms of reconstruction and rehabilitation efforts, official and otherwise. 

If women’s economic activities, losses and needs are not taken into account, the relief, recovery and rehabilitation process may not address the livelihood concerns of a wide range of women, including female heads of households, widows, other single women, older women, destitute women, and so on. Consequently, they and their families may not receive the kind of help they require to survive in the short term, and rebuild their lives in the long term. 

Such a situation could prove disastrous for a large number of families, especially among the poor, because many of these women may well be the sole earners and/or supporters of their families. In any case it is widely known that women’s earnings generally go directly towards meeting the basic needs of their families, while a substantial proportion of many men’s earnings is often spent on personal habits such as drinking, smoking and gambling. 

By highlighting women’s economic roles and requirements, the media could prompt the authorities and other decision-makers to pay more heed to them. A relatively simple way to do this would be to talk to members of the women’s Self Help or Savings and Credit Groups (SHGs and SCGs) that reportedly exist in most of the tsunami-hit villages and highlighting their members’ livelihood-related concerns and needs. 

At present these groups are being ignored by the government, other agencies as well as gram panchayats in the process of planning and decision-making, according to preliminary reports from a team, including five women survivors of the Latur and Gujarat earthquakes, which visited 13 villages in the worst affected areas in Nagapattinam district in mid-January to share experiences with and assess the needs of fellow disaster-struck women. 

The team of grassroots women also uncovered gender disparities in access to available health services - not on account of discrimination per se but because of the general lack of attention to women’s special needs and concerns. For instance, in Madatikuppam and other villages where government health teams have been operating since the waves wrecked havoc, the medical staff on duty said that most of their patients were men and children seeking treatment for fractures, diarrhoea, as well as coughs, colds and fevers. At the same time, many women and girls told the team that they were too embarrassed to go the health camps even though they needed medical attention, because all the doctors were male and the facilities did not provide any privacy for check-ups. Again, the media could play an important part in helping to remove such hurdles to women survivors’ access to healthcare. 

Tapping women’s experiences, knowledge and wisdom for post-disaster media coverage is important to ensure not only that they and their families get a fair deal but also that their communities are helped to recover from the trauma and rebuild their lives in the most appropriate and effective manner. 

It is clear, for example, that women are best placed to provide insights into the kind of relief measures and/or materials that would be most useful in the initial stages since they are likely to be the ones trying to ensure that their families are fed and clothed. In view of the vital role they play in ensuring family survival and well-being, their views also need to be subsequently sought on issues such as how and how long the temporary relief camps should operate, what assistance people need when they are in a position to return to their villages, what part the affected people themselves - including women - can and should play in rebuilding their homes and lives, what precautions need to be taken to ensure that reconstruction and rehabilitation efforts take the interests and needs of women and other disadvantaged groups into account, and how to make sure that the situation of women and other traditionally deprived sections of society is better, not worse, in the post-tsunami scenario. 

The experience of survivors of the Latur earthquake — which has since been shared and built upon with earthquake survivors in Gujarat, Turkey and, now, tsunami survivors in Tamilnadu (and, possibly, Sri Lanka) — highlights the immense value of involving communities, particularly women, in the design and implementation of post-disaster plans and programmes, as well as in more long-term efforts towards appropriate, holistic development in the affected areas. 

According to Prema Gopalan, executive director of Swayam Shikshan Prayog, a Mumbai-based organisation that facilitated women’s involvement in reconstruction and rehabilitation after the 1993 earthquake in Marathwada district, “The key lesson from Latur is to listen to grassroots women’s groups and give them a central role in matters that affect their lives.” This view was echoed by Noeleen Heyzer, executive director of the United Nations Development Fund for Women (UNIFEM), in a statement issued on 5 January, which called attention to the importance of women’s networks for emotional, social and economic recovery, and stated that “women must be at the heart of the relief efforts and the rebuilding of shattered communities.” 

The point is that, while gender is often seen as a narrow, special interest issue far removed from the hurly-burly of hard news coverage, gender awareness can actually lead to a better, more holistic understanding of any event and its after effects. Taking the time and trouble to talk to women and women’s groups - even in a crisis situation - can not only yield insights into the larger picture but point the way to special stories that are not only interesting but significant. 

The media - and media professionals - stand to gain by recognising that there is a gender dimension to virtually every event, process, institution and/or individual experience covered by the media, including disasters and conflicts. And that woman - including poor and illiterate women have information, knowledge and opinions on practically everything. Failure to tap women - including those now attempting to resume life after the disaster - as sources and resources can only impoverish media coverage and diminish our understanding of the post-tsunami scenario, as well as many other similar situations. 

According to Heyzer, “The special protection needs of women and girls require attention, and the voices and perspectives of women and women’s support networks need to be given visibility in national strategies for relief and reconstruction, by aid organisations, and by the media. By responding in this way, we can turn the crisis into an opportunity for laying the foundations of a future where all people can live with dignity, security and justice.”  

By Ammu Joseph, 2 Feb 2005, Indiatogether; also based on her lecture at a CRG workshop in Bhubaneswar  

The Tsunami Situation in Tamilnadu

The Tsunami that struck the coastal districts of Tamilnadu on the 26th of December 2004 has devastated the coastal communities by killing thousands, destroying houses, boats, fishing gear, agricultural lands, salt pans and wiping out millions of livelihoods. It is estimated that a total of 8,90,885 persons have been affected in these 13 districts. The death toll is 7,960 and many thousands are still in the missing list.  The women and children constitute three fourth of the total dead. The consequence has rendered a large number of families homeless, has left many as widows and widowers, children as orphans and physically and emotionally shattered people. Although the fishing community was the worst hit, the livelihoods of other coastal communities are also equally affected by this disaster.

Rescue and Relief

· Immediately after the disaster the relief operations were in full swing. There was overwhelming response from people within and outside the State. There was unprecedented NGO, Corporate, Government and Donor Coordination in providing Relief.

· The tough task was to remove dead bodies, transfer survivors to the temporary camps, and provide first aid, food and clothing. The T.N. Government moved fast by deputing its Senior IAS officers to the areas to take charge of the rescue and relief operation.

· Some lessons learnt from the Past Disasters were applied to address this great human tragedy, particularly with reference to NGOs collective called Coordination committees.

Overall Issues in relief

· Uneven Distribution of Relief. There has been a lot of report on the discriminatory nature of access to relief in the affected areas. (caste, class and religion.)

· Narrow Definition of ‘Affected Communities’ –  Initially the prime focus was on the Fishing community and the lost livelihood of non-fishing community was not considered. However later there has been some modification in this.

· ‘ The Desire to help’ overtaking ‘Desire for help’ in many areas, as a result of this a dependency on relief climate has been created. 

· While addressing the basic needs of people in affected areas the insensitiveness to local culture and situation has been reflected. Example: improper dress like jeans and only sarees without undergarments, vegetarian food supply etc.  

· Impact of VIP tourism and flooding of NGOs has an adverse effect.

Magnitude of the Disaster 

It is unbelievable and scary to listen to those who witnessed swelling of the sea that swallowed the fishing community who were on the sea shore in search of livelihoods, throwing their fishing boats over their settlement; killing the children who were playing   on the beach, and swallowing the senior citizens who went on a morning walk, and so on so forth. Many of those affected report that their past has been washed away and the future look very uncertain. 

Whatever assessments are given with regard to damage or the death toll, they are only estimates and actual loss is immeasurable as the information regarding causalities keep changing, information on the extent of physical damage is still unreliable, and the amounts of funds committed by the NGOs and donor agencies for relief and reconstruction have not been clearly established yet. 

Disaster Management Operations in Tamil Nadu:

Although the shock has began to fade, especially through explaining, day in day out, to the scores of NGOs, government officials and others since the day of the disaster, the horror still remains. Not many children are to be noticed in these fishermen settlements.  Many are still in the relief camps expecting the government to come out with a rehabilitation package. The NGOs, donor organizations and some corporate houses are busy planning the rehabilitation and reconstruction phases. By January 2, most families in Tamil Nadu had got the government package of a dhoti, saree, two bed sheets, 60 kg rice, 3 litres kerosene, Rs.2000 for purchase of provisions and utensils; and Rs.2000 for putting up a hut as a temporary measure. Orphanages have been opened. 

Coordination Action

Hundreds of NGOs have landed in the affected districts collecting data and many of them providing relief materials too. The challenge does not seem to be in mobilising resources to carry out the relief and rehabilitation work rather it is only the coordination that is very much required. NGO Coordination Unit is functioning at the district level in the Collectorate campus at Nagapattinam. It mainly serves as a place for information exchange on matters pertaining to works undertaken by different NGOs.  It was indicated that there are about 467 NGOs working in the area alone. The relief aid pledged and poured in look more than sufficient. But one thing that is definitely wanting is proper coordination and non-duplication of efforts. 

Some of the Issues need to be addressed

· Relocation: Where will the fishermen villages be located? 200 or 500 metres away this is an on-going debate. 

· Housing: There is a debate to provide houses in places of safety, ie beyond the 500 metres. Some of the houses are slightly damaged, which require small repairing only. The government wants them to abandon those houses and relocate in the given sites. Similarly, there are also families whose houses, although are in the same area, have not been damaged. 

· Property Right: Some of the fishermen want to be relocated at a safe distance from the sea, however they want the coastal zone to be kept as common resources but the Government wants it to be public. 

· Livelihoods: It is true several fishing boats (Catamaran, Maruti Catamaran, Mechanized trawl boat, Mechanized gill net boat) have been damaged.  But, now most of them want to have a fiberglass boat or at least a Maruti Catamaran free.  

· Orphaned Children: The government has categorically indicated that they will be taking care of the orphans. In fact, in Nagapattinam orphanage has been opened and functioning.   
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 How is this disaster different?

· The narrow coastal strip was directly affected in a very concentrated way.

· There was not much awareness and understanding about the most affected community (fishing community) with its many unique practices:

· Obsession with sharing everything equally

· Role of traditional Panchayats in these communities.
· The economic role of women and their status. 

Rehabilitation Process

The construction of temporary shelters, providing ration and livelihood support were the challenges. Logically this phase should be taken over by the permanent housing and other sustainable support, however even after nearly four months many of the affected families are stuck in the camps.

The livelihood support has been extended to fishermen who have lost boats and nets, and the need assessment for other sectors is going on. However a lot of thinking needs to done in this regard. There has been attempt to address the issue of education mostly by the NGOs through the education centers, play school, amusement centres and Balwadis. Uniforms and books have also been given to these children.

The women seemed to be very much out of the ambit of this rehabilitation process. They are not recognized as workers who need compensation for the loss of livelihood. The needs of lactating and pregnant women remain unattended. Overall the health needs of women and children remain a neglected issue.

Concerns in Rehabilitation

· No Comprehensive Rehabilitation Policy 

· Supply Driven not demand driven.

· Lack of State level Government coordination

· Coordination among various govt departments

· Differences among collectors

· State vs. Central Govt issues slowed things down?

· Lack of clarity and transparency about the crz among the NGOs and also the government has slowed down the housing initiatives.

· No town planning approach

· Artificial/ Unrealistic/Political deadlines: e.g. Temporary shelters by 14th Jan, Pongal 

· Unrealistic expectations created?

GO – NGO Coordination: Lessons

· The Government

· Beyond a point: ‘burden of proof’ is on the victims

· Will listen to civil society, but not necessarily accept

· More reactive than proactive; but sensitive to media reports 

· Will not retract orders; will find other ways to make amends

· Will not experiment – tendency to play it safe

· Reluctant to formally induct NGOs on committees

· The NGOs

· Lack of early / authentic survey data’s. 

· ‘First on the ground’ NGOs have distinct advantages

· Outside NGOs have tendency to be overly ‘obedient’

· Romantic notions of local material etc. have limitations

· Future Needs

· Developing a relief code.

· Monitoring the finance of Tsunami relief and rehabilitation.

· Facilitating affected people to articulate and represent their needs. 

· Lobby for devolution of power and allocation of resources for the Panchayats.

· Form strategic alliances of NGOs and other civil society organizations to demand policies and programmes sensitive.

· Developing decentralized warning sytems.

Gender specific issues

· In a situation like this women’s safety and their needs becomes low priority for the community and the State.

· Lack of security into the gendered nature of displacement (relief camps and temporary shelter).

· Lack of adequate health care to women based on their specific needs.

· The very neutrality of the state and NGO approach to security and livelihood has hindered any interventions that sought to ensure women’s safety.

· Lack of women’s representation in the committees of decision-making – relief and rehabilitation.

· Lack of reflection on the effect of Tsunami on women. Women are not seen as workers.

· Male dominated camp administration (Sanitary napkin, under garments distributed by men).

Recommendation
· Both state and non-state agencies working with the affected need to be made aware about the gender specific and special needs of women.

· All service delivery programmes designed for the internally displaced should also be sensitive to women’s needs and concerns and adopt a right-based approach. Women in displaced communities must be brought into a consultative process, be made a part of decision making, implementation and monitoring of relief and service delivery as well as medium and long term reconstruction and development.

· The physical security of women and their children will be far greater in communities that are well known to them and where they have a strong social resources relocating women to unfamiliar areas will also have negative implications for their psychosocial and emotional status in their aftermath of a terrible natural disaster. For example women who are able to access familiar religious sites, markets, hospitals, relatives, friends and other resources will be far less vulnerable to abuse, exploitation and psychological distress.

· Decisions about relocation must recognize women’s livelihoods which are often different from those of men and which may be linked to the physical environment and social context of their original community.

· Special attention must be made to land rights, housing and shelter benefits, creation of employment, reestablishment of livelihoods, training and livelihood support for women taking into consideration the specific needs of widows, women supported household, women with disability and aged women.   

· It is absolutely necessary that women become a part of the structures of administration put in place to deal with displacement and other problems faced by those who are affected by Tsunami at every level, from the village level to right up to the state and central operations. In particular it is critical that women become an integral part of the committees at district and state level.  

· Gender sensitive guidelines must be issued to officials to ensure that women and girls are guaranteed safety and security from gender based violence.

· Women’s groups and community based groups should be supported to work with displaced women and to build closer relationships that may pave the way for more open discussions regarding the issue of violence as well as more constructive interaction with officials and important decision makers. 

By Bimla Chandrasekar 

The Tsunami and the UN Role in India

Introduction
Tsunami as a phenomenon was not popularly known in India till the December 26 2004 tidal waves struck with huge devastation in the eastern coastal pockets. “Tsunami is a disaster of unprecedented magnitude calling for an unprecedented response.”
  In this paper attempt is made to highlight in brief the tsunami catastrophe in India with particular focus on Tamil Nadu and the co-ordinated efforts of United Nations and Governmental responses. 
Tsunami tidal waves which got generated with high intense and magnitude following a massive earthquake of magnitude 9.0 (USGS) hit Indonesia off the West Coast of Northern Sumatra on the morning of 26December 2004, at 06:58 am. It had rippling effect with giant tsunamis 3 to 10 meters high, which travelled 2,000 km across the Indian Ocean, the Bay of Bengal and beyond. The Andaman and Nicobar Islands were the first to be hit causing extensive damage in India. The tsunami then spread along a narrow strip of land on the East Coast of India and low-lying portions the West Coast of India. The tidal waves hit the coastal districts of Andhra Pradesh, Kerala, Tamil Nadu and the Union Territory of Pondicherry around 9:50 AM (Indian Standard Time) and penetrated 300 meters to 3 km into the mainland causing damage to lives, property and livelihoods.
  The Tsunami affected a total of 2260 Kms of the coastline of India besides the entire Nicobar Islands. There was concentrated damage in low lying coastal areas such as Karaikal in Pondicherry or Nagapattinam in Tamil Nadu, the sea penetrated deep into the land affecting not only ports and fishing villages, but also agricultural lands. In terms of mortality rates, taluks in the Nagapattinam district in Tamil Nadu were hardest hit, followed by the Kanyakumari district. 

The Impact of the Tsunami

According to GoI reports the all India toll is roughly around 10,749 people and 6,913 were reportedly injured. It is also reported that 5,640 persons are still missing. In Tamil Nadu over 7,983 deaths were reported. Of the 12 coastal districts affected.
  Nagapattinam was the worst affected, where 6,051 people died. Over 824 died in Kanyakumari and 612 were reported dead in the Cuddalore district. For more details refer the Table 2 given below. 
In Kerala 171 deaths were reported.The Kollam district reported 131 deaths followed Alappuzha with 35 and Ernakulam with 5.  In Andhra Pradesh 105 deaths were reported and 11 people were reported missing in the affected districts.
 Of the affected districts, Krishna and Prakasam were reported to be the worst affected in terms of human toll with 27 and 35 deaths, respectively. In Pondicherry 591 deaths were reported and 75 were reported missing from the coastal areas of Pondicherry and Karaikal. In Karaikal, 484 persons were reported dead and 66 missing.

In Andaman and Nicobar Islands, out of the 37 inhabited islands, 15 islands (Andaman-2; Nicobar-13) were affected by the tsunami and coastal flooding. As per official reports, 1,755 human lives were lost. About 5,542 are missing/feared dead in the Nicobar Islands. The worst hit were the Car Nicobar, Great Nicobar and Nancowrie group of islands. The total population of the affected islands is reported as 295,959. 
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Tamil Nadu was the worst affected State with over 7983 people killed as per the Government reports. All the 13 coastal districts were affected. Nagapattinam is the worst affected district where 6051 people have died, while over 824 in Kanyakumari and 612 are reported dead in Cuddalore. 

The tidal waves on the mainland were of 7-10 metres in height; penetrated into the mainland from 300 metres to 1-1.5 kms. The Central Team deputed and the State Government has projected the damage/ reconstruction cost at Rs.479.954 billion. The detailed version of number of villages affected, population affected and human lives lost can be seen in Table 2 below.
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* Source: Govt. of Tamil Nadu Report & UNDMT Situation Report-2005
Action Undertaken by UN Agencies 

Relief Phase
The United Nations in India has an established Disaster Management Team (DMT), composed of representatives from eight UN agencies
 , and charged with the task of ensuring prompt and, effective country level disaster preparedness and the response when appropriate. The first post-tsunami meeting of the DMT took place on 27th December 2004, immediately followed by situation reports dissemination to all stakeholders, onsite rapid assessment by Agencies and sharing of UNDMT response plan and tools with neighbouring UN Country Teams. UNICEF, the designated lead agency for relief, began operations on the 26th of December in the South India.

The Government did not appeal for external assistance for the relief phase; however in keeping with established practices in past disasters, the UN system expanded its existing programmes to provide immediate support. UNICEF led the humanitarian efforts with active support from other UN bodies. UNDP supported Government’s co-ordination efforts particularly through information gathering and organisation carried out by expert resources from the ongoing GoI-UNDP Disaster Risk Management (DRM) Programme. Programme personnel also travelled to Sri Lanka, Maldives and Indonesia to provide similar support in these countries. During the relief phase, UNICEF has been active in some islands providing education, water and sanitation and health and nutrition support. WHO has been active in providing health supplies.

Government and Civil Society Response

Although the Government of India and the Government of Tamil Nadu like other States affected were caught unaware by the tsunami, they responded quickly to the situation. At the national level, a number of steps were taken. The Ministry of Home Affairs was designated as the nodal agency for co-ordinating relief in the affected states and union territories and formed a control room with a help line for the public. In addition, a National Crisis Management Committee was established under the chairmanship of the Cabinet Secretary. An amount equivalent of US$112 million was allocated to the affected states and union territories from the National Calamity Contingency Fund (NCCF). Other funds have also been announced. At the national level, the Planning Commission has the central responsibility for the recovery and rehabilitation phases. State Governments are responsible for implementation of recovery programmes. 

The Tamil Nadu  Chief Minister directed the officials of the Revenue Department under the Relief Commissioner to  co-ordinate search, rescue and relief efforts through the District Collectors with assistance from the police, fire and rescue services, medical and health services and other associated departments. The state Relief Commissioners opened control rooms to disseminate information to the public and state government web sites relating to tsunami rescue and relief operations were opened. Supported by the army, navy, air force and coast guard and senior civil servants deputed to affected areas, the district administrations identified and disposed off the dead, removed debris, rescued and moved people to safer locations, worked to prevent an outbreak of epidemics and restore basic services such as power and water. In addition, relief camps were opened. Initially 44,207 people were placed in 58 relief camps. Now the relief camps are moreover closed and their inhabitants have returned home.

Initially the Chief Minister of Tamil Nadu sought Rs. 4,800 as relief and rehabilitation fund from Centre under the following heads:
 

a. Rs. 204.95 crores for search, rescue and relief;

b. Rs. 90 crores for a temporary relief package;

c. Rs.71.45 crores for public health-prevention of epidemics and treatment of the injured;

d. Rs.261.36 crores for a sustenance package to compensate good livelihood loss;

e. Rs. 250 crores for temporary housing; 

f. Rs.750 crores for permanent housing; 

g. Rs.709.22 crores for restoration of community assets in the coastal areas; and

h. Rs.1,054 crores for rehabilitation and restoration of fishermen livelihood.

It also announced the following relief measures to the tsunami affected:
 

a. The State government to adopt orphaned children and admit them to state-run childcare centres. The orphaned children would be provided with Rs.5lakhs comprehensively. 

b. The State administration to provide similar financial package of Rs.5 lakhs for each orphaned adolescent girl in the age group 14-18. They are likely to be admitted to the care service homes run by the State Government, to enable these girls to become self-reliant through vocational and technical training.

c. Each person who suffered grievous injuries in the tsunami disaster given an ex-gratia of Rs.25,000 and free health services.

d. The State government has announced a new pension scheme of Rs.200 and free rice to the tsunami affected women and the aged.

However, resettlement issues are still under active discussion, particularly in the context of the interpretation of the provisions of the Coastal Zone Regulation with regard to settlements along the coastal line.

Civil society consisting of community members, private individuals and non-governmental organisations (NGOs) responded to the needs of the affected states and UTs. NGOs operating in the sectors of health, psychosocial counseling, shelter, sanitation and water, education, livelihood and environment include agencies such as World Vision India, CARE (India), Catholic Relief Services (India), Project Concern International, Echo, Oxfam, Dhan Foundation, League for Education and Development, Tamil Nadu Voluntary Health Association, Jesuits in Social Action, Project Hope, etc.

UN in Reconstruction Phase

The GoI is preparing a comprehensive programme for the rehabilitation and recovery phases, co-ordinated by the Planning Commission. The UN system as well as the international finance institutions has been requested to provide assistance specifically in following areas:

a. Sustainable livelihoods;

b. Disaster management and risk reduction; and

c. Infrastructure while ensuring the mainstreaming of issues pertaining too long-term risk reduction, sustainability and environmental conservation.

The UN Country Team has identified the following critical areas of support in which it would work, moving from post-disaster relief to recovery:
· Psychosocial Support

· Social Reintegration to Address Trafficking

· Health & Nutrition

· HIV/AIDS

· Prevention and Care 

· Education

Restoring livelihoods and upgrading infrastructure
· Rebuilding Livelihoods

· Shelter & Habitat Development

· Water Supply, Sanitation & Hygiene

· Prospective risk reduction
Healthy Environment for Long Term Security and Sustainability

· Capacity Building for Disaster Risk Management

· Policy support and co-ordination

· Co-ordination Support and Knowledge Networking

· Information and Communication Technology

All UN development co-operation activities consider differing interests of women and men with specific attention to the gender dimensions of safety and protection in relief and reconstruction. The UN Country Team formulated an initial document on Government requested to the UN system to mobilise resources for the rehabilitation and reconstruction phases of the tsunami disaster recovery. 

The United Nations approach however, moves beyond identification of requirements of financial support for physical assets and infrastructure and related technical studies that are appropriately addressed through financing by GOI with support from the WB and ADB to:

· Highlight additional and complementary areas

· Focus on immediate and long-term vulnerability reduction, both in terms of natural disaster risk and social vulnerabilities

· Focus on capacity building for processes and systems required for promoting livelihood recovery and diversification that could be appropriately addressed through technical assistance and grant funding channeled through the United Nations.


· Build on ongoing post-tsunami work and relationships established with state officials and NGO partners

· Establish systems for experience sharing and more effective implementation by the large number of partners involved in the recovery and rehabilitation phases in South India. 

· Collaborative work by the various UN agencies in response to the tsunami has strengthened capacity within the system to work together. 

· In order to co-ordinate the activities that support the Government for recovery and rehabilitation, the UN has established a Team for Recovery Support (UNTRS), which operates both in New Delhi and Chennai. In New Delhi, this team has:

· Identified the areas in which the UN’s capacity can be mobilised for tsunami rehabilitation.

· Identified agencies that will work in each of the identified programmatic areas.

· Maintained dialogue with the Union Government on the programme

· The New Delhi team is convened by the UNDP Senior Deputy Resident Representative. The team reports to the Disaster Management Team, which comprises the Heads of Agencies and is convened by the Resident Coordinator.

· In Chennai, the UN Team for Recovery 
Support is responsible for the detailed formulation of programmes, and for liaison and co-ordination with the Government in terms of programmatic direction and NGO partners for dialogue and implementation. Its specific responsibilities are:

· Facilitate co-ordination of and synergy 
among the activities related to the post-tsunami rehabilitation and recovery of UN agencies

· Map the on-going and planned activities in Tamil Nadu, Pondicherry, Andhra Pradesh and Kerala of the UN Agencies

· In consultation with the state Governments and the UN Agencies,facilitate identification of areas of intervention

· Interact with the nodal departments of 
the State Governments to ensure linkages and establishment of partnerships with UN Agencies

· Identify emerging needs to strengthen the Government’s recovery/ reconstruction programmes at the planning and implementation stages

· Facilitate State Government co-ordination mechanisms to ensure synergy among the interventions of all partners

· Identify potential partners for 
implementing UN programmes that will supplement government efforts

This team is located in UNICEF offices in Chennai. It has staff from various UN agencies. UNDP has placed two full time officers in this Team -its Deputy Resident Representative for Operations who leads the team, and its Emergency Analyst. ILO and WHO have also deputed long-term staff to the team and UNODC has placed a consultant on this team. Depending on the requirement, additional staff with specific skills will be deputed to this Team by the agencies concerned.

Joint ADB, UN and the World Bank Assessment Mission 

A Needs Assessment Report was prepared in response to a request from the Government of India (GoI) by a joint mission comprising the Asian Development Bank (ADB), United Nations (UN) and the World Bank (WB) between February 1st and 22nd, 2005. The three put together a team and organised a joint assessment mission (JAM) to the tsunami-affected areas on the Indian mainland. It was organised under the co-ordination of the UN Country Team (UNCT) with the participation of several agencies such as ILO, UNDP/BCPR, UNDP/GEF, UNAIDS, WHO and UNICEF. As agreed with GoI, the Andaman and Nicobar Islands were not part of the scope of the assessment.

The ADB, UN and World Bank Joint Assessment Mission which comprised a group of specialists and qualified experts analysed the damage and losses as well as the needs expressed by the relevant local, territory and states authorities. It also made field visits to the most affected districts, and undertook – on a sample basis - consultations with local experts, members of civil society and NGOs. The damage and losses presented here reflect the available official information provided by the states and union territory officials, compiled between February 1 and 15, 2005, and the visits undertaken by the mission to selected affected areas.

Consolidated summary of damage and loss in India after the December 26, 2004 tsunami in USD million:
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The overall damage is estimated at approximately US$ 660 million, losses are estimated at approximately US$ 410 million.
  The largest amount of damage is in fisheries, housing and infrastructure. While much of the damage assessment relates to the financial valuation of the losses, loss of livelihoods do not lend them readily to measurement. The loss of work opportunities is estimated in terms of wage or earnings losses, but the extent would depend on how much time it takes to restore employment and earnings/wages. The losses to livelihoods are of particular significance when they affect poor, marginalised and excluded groups who do not have reserves to fall back on or the means to cope with the situation.

The affected states are currently undergoing the transition from relief to rehabilitation – although relief to some sectors and groups will continue for several months. During this phase, protection of the most vulnerable segments of the displaced population and improvement of their living conditions in temporary shelters over the coming months deserve special attention. In this context, there is need to design an adaptive reconstruction process that promotes reduction of vulnerability in the medium and long-term, increases resilience to specific local multi-hazards and integrates with the larger district, state and national development strategies. This disaster is an opportunity to upscale, accelerate the development process, reduce existing vulnerabilities and risks and ensure that women and children are not exposed to further risks and trauma.

Permanent solutions to housing and restoration of infrastructure are an immediate priority and require commitment of resources that may not be delayed. Investments in these and the location of the new infrastructure (in terms of relocation of housing, restoration or construction of urban and rural infrastructure and resilience-increasing measures such as locally-adapted and environmentally sound coastal protection) are tied to overarching policy decisions. These decisions deal with appropriate coastal regulation and risk management, some of which have significant costs and financial implications in the districts and states affected.

The systemic analysis highlights the crosscutting nature of the disaster’s impacts, and thus, the necessary multi-sectoral, inter-institutional, and multi-disciplinary approach needed for the reconstruction process. The disaster points to the need for interventions, with a participatory, equitable, flexible, decentralized and transparent approach beyond the livelihood restoration, ensuring that women play a central role in re-building communities. Better management of the coastal environment and reinforced risk reduction must be a part of the overall social and economic strategy, adopting realistic, attainable goals in the short and medium term, and are at the core of this Recovery Framework.

Policy Inputs:

· Efforts to be made in future to avoid duplication of relief and rehabilitation works- so as to avoid wastage of time/ resources through State- Civil Society co-ordination.

· To provide organised Socio-legal counselling since majority of the people living in coastal areas are not much educated/ illiteracy.

· To create a comprehensive database in the Taluk level with details comprising population, occupational profile, property details, etc.  

· Civil society needs more space in terms of bringing transparency and accountability for State actions it has been reported that few cases of malpractice, corruption and nepotism did take place during the relief distribution. 

· To promote community based policymaking and implementation with gender sensitisation.  

· It is pertinent to sustain the enthusiasm and coordinated rehabilitation efforts till the actual needs cease to exist- It has been reported that initial energetic responses and action by both State and civil society gets dampened in due course of time. 

· To have expanded role for UN agencies in the future disaster mitigation- UN agencies having wider experiences in other parts of world could be effectively put to use.

By K. M. Parivelan

Refugees and Humanitarianism

The International Commission of the Red Cross  (ICRC), the various international agencies charged with the care of refugees and displaced persons (the Nansen Office, United Nations and League of Nations High Commission for Refugees) and individuals associated with these offices have received more Nobel Peace Prizes than any one else.  Indeed, the very first Peace Prize went to Henri Dunant, founder of the ICRC.  This fact could be taken to mean, at the very least, that from the beginning of the twentieth century the “international community” (This formulation could be turned on its head quite)  expressed and acted on a deep and abiding collective concern with individuals in need, suffering or pain.  What comes as a surprise, however, is how significantly the meaning and form of those actions – humanitarian action — have changed during the last century.  In what follows, we develop a partial genealogy of the idea of humanitarianism in the twentieth century by following the image of the refugee as represented in the lectures delivered by Nobel laureates who were awarded prizes for humanitarian work.  

I

Although a more complete telling of this story would begin with the formation of the International Committee of the Red Cross (and later the Red Crescent) in the mid-19th century, this discussion will restrict itself to the question of civilians facing displacement. The first sustained international effort seeking to care for people who had been forced to move from their homes began in the wake of the First World War.  With hundred of thousands, possibly millions, of people forced to move from their homes as a result of war, famine, economic collapse, uncertainty and fear, post-War Europe was awash in homeless, helpless, and illegible (to use James Scott’s term) people moving across borders and frontiers, even as new countries were being created and old ones disappeared.  Well known Polar explorer and Norwegian scientist Fridtjof Nansen was asked by the League of Nations to head a new international humanitarian agency created to help people seeking refuge.  Nansen did an enormous amount of relief and assistance work but was also well aware of the need of going beyond simple protection and care.  In particular, he recognized that beyond addressing the physically debilitating aspects of being homeless and displaced lay the importance of restoring dignity and a social identity to the refugee.  Following this insight, he developed the so-called Nansen passport, a document attesting to the status and identity of the displaced individual, which allowed the refugee to become legible in the eyes of the state.  

Nansen had no doubt that war was caused by individuals and governments’ “lust for power …imperialism…[and] militarism” creating enormous suffering in its wake. (Nobel Peace Lecture, December 12, 1922, p. 1.)   Based on his diagnosis of the situation that had led to the current crisis, he pointed particularly to the debilitating effects of the absence of hope – not just refugees, but common people’s lack of expectations that the future would be an improvement over the present.  What was needed in order to remedy this absence was decent, honest, hard work.  As he put it in his Nobel lecture, “the universal disease is, in fact, the lack of work.”(Ibid., p. 3)  Beyond the immediate needs of relief and repatriation, something that his institution could do and was seeking to accomplish, the more basic need as he saw it, was to get all of Europe, not just the displaced, back to work again.  In a formulation that echoes Tolstoy, Ruskin and Christian Socialists and would be later repeated by Gandhi, Nansen proposed that from work would come “love of…fellowmen and an honest desire for peace…faith in the dawn of a new day.”(Ibid., p. 6)  From work would come Redemption. 

II

Nansen died in 1930, but the organization he had started would continue until it was folded into the High Commission for Refugees.  In his 1938 lecture accepting the Nobel Peace Prize on behalf of the Nansen Office, another Norwegian, the eminent jurist Michael Hansson, would indicate how collective international understanding of the nature and plight of refugees had changed.  Refugees now, unlike just two decades before, were largely to be found in camps, by their very nature assumed to be temporary and impermanent.  This physical impermanence gave the refugee no political entitlements or diplomatic protection in the eyes of host states.  Unable to move around and unable to find work, they were easily seen as an illegitimate burden on the state.  This gave the refugee a deeply insecure status in uncertain economic times.  

Hansson

“For the most part guilty of no other crime than that of lacking the money to establish a fixed abode – and that mainly because they are not allowed to look for work and are therefore regarded as vagrants in the eyes of the law – they are driven out of one country like infested animals only to be thrown back again from another in which they had perforce to seek refuge.”(Nobel Peace Lecture, December 10, 1938, p. 2.)    

Hansson saw the refugee problem as homelessness – the absence of a fixed abode – which in turn made the refugee equivalent to a country’s impoverished underclass, at a time when the Great Depression was still the foremost problem of European public policy.  (This would of course soon change with the onset of continental war). Hansson’s grim formulation, “the refugee problem has, all in all, become the greatest social problem of our time,” spoke directly also to the condition of the millions of poor and destitute who had flocked to cities and shelters all over western Europe from the ravaged countryside.  What made the refugee different from the national poor however was the ever-present fear of what we now call refoulement.  Few countries at this time accepted the idea of non-refoulement as a principle of international humanitarian law.  Nationalist-protectionist sentiments could easily turn refugees into scapegoats, overnight turning hard-won gains into nothing.  

What was needed as a result, according to Hansson, was the assimilation of refugees.  Assimilation meant that the constant search for refuge had to end.  Refugees should be allowed to stay where they were and be given what we might call the right not to move.  Apart from the limits imposed by the serious economic crisis noted above, what also stood in the way of assimilation was the still relatively novel idea that the origins of refugees should not be a concern to the host country.  Origins did not always mean country of origin in a simple sense: it was a political category.  The unstated problem was the Jews, who were then being expelled from Germany.  German in all respects, their religion stood as the one factor that could prevent their assimilation, which would allow them to stop moving.  It was assumed in the minds of humanitarian agents in the late 1930s that the world was still large enough to incorporate all refugees somewhere.  The ideal example of relocation of refugees leading to assimilation and a productive life was considered to be the United States.  

The equivalence of the refugee and the national poor would produce bourgeois fear of the revolutionary potential of these homeless people.  It was well understood that the act of seeking refuge had already selected the fitter of the moving population.  Simply put, the weaker, infirm and aged had probably passed away in the effort to reach a place of safety.  What was left, in other words, were those better equipped to survive: the young, strong and determined.  With this thought in the background, refugees, locked away in camps for two decades, slowly began to be seen as a dangerous threat to social order if not dealt with in a suitable manner.  Refugee organizations reminded themselves of Nansen’s concern that: 

“if intelligent human beings are left to brood so long upon conditions so incompatible with their ambitions and capabilities that they come to regard themselves as victims of injustice, and if they are denied even the most elementary form of protection, then there is always the danger that their physical and intellectual energy, instead of being channeled into constructive work, may through sheer desperation, be used in ways that will cost society infinitely more than the modest assistance which they now require in their hour of need.  In order to avert the consequences of such desperation . . . [we need] to disarm the minds of refugees.”(Cited from Hansson, ibid., p. 7.  Emphasis added.)   
The dangerous refugee had made his appearance.  Or, put it in more prosaic terms, humanitarian care had added a new element for its justification, namely, self-interest.  The provision of refugee care was now sensible public policy; the dangers of not doing so were made much more apparent.  Responding to this new conventional wisdom, an Intellectual Relief Service was set up by the ICRC during the Second World War.  It distributed over 1.3 million books, musical instruments, art supplies and related items to ensure that the creative needs of prisoners of war were also catered to.(ICRC Nobel Peace Lecture, delivered by Eduoard Chapuisat, Dec 11 1945.  p. 5)
 
III

Following the War, when the question of humanitarian assistance and the scale of the refugee problem acquired new levels of concern to the international community, new ways of thinking also entered the fray.  The post-war period was also when universal human rights became enshrined for the first time as an international legal standard though still incompletely sanctioned by the laws of individual states and when most empires had yet to fold up their tents.  Refugee concerns and new notions of human rights, while still independent discourses, made for a complex combination of responsibilities and entitlements;  how these would be played out in practice remained to be seen. 

In 1955 the UN High Commissioner for Refugees received the Nobel Peace Prize.  The prize was accepted on behalf of the Commission by Dr. Gerrit Jan van Goedhart, the first high commissioner of the successor refugee agency.  Goedhart’s lecture upon accepting the prize saw refugees as above all, people to be admired for, as he put it, “the courage to give up the feeling of belonging.”  The prior act of persecution, the necessary condition of forced movement in the legal definition of the refugee subject, acquired a more diffuse character in this telling.  What Goedhart saw was people who had made a choice between staying in a place they knew, grew up in and had close attachments to – in a word ‘belonging’ — and freedom, the refusal to be dominated by some one else’s ideas of who they were or should be, and what they should do.  Set against the unspoken backdrop of the spread of Communist regimes across Eastern Europe, agency had returned to the refugee with great force and in a telling way.  

Goedhart

“The refugee problem has nothing to do with charity.  . . . It is the problem of people who somewhere, somehow, sometime, had the courage to give up the feeling of belonging, which they possessed, rather than abandon the human freedom which they valued more highly.” (Nobel Peace Lecture, 1955, p. 2) 
Persecution leading to movement, today considered to be a sine qua non of defining refugee status, need not have actually happened; it need only be imagined as a possible future.  Hence, the refugee-to-be’s decision to move was pre-emptive, and given the nature of the political regime, could be understood to be by its nature coerced.  The urge to ‘freedom’ was being set against the comfort of ‘belonging’.  From a need once seen to be emergent from causes and factors beyond individual control, seeking refuge was now about movement away from unfreedom.  The radical choice of the refugee was reframed in terms of a greater humanism, the instinct of all modern men to ‘live free;’ in those ideologically charged days, who could question ‘freedom’ trumping the banality of ‘belonging’?  

In Goedhart’s wide-ranging discussion of the refugee problem in post war Europe, he recognizes that there are many more cases to be considered than the Office of the High Commissioner can accommodate.  Three solutions appear to offer themselves to the refugee problem – resettlement overseas (by which is primarily meant the Americas and Australia), repatriation, and integration in the place of current residence.  The first two options being limited in scope – how many refugees want to go back to the place they have been displaced from and how many countries will absorb refugees when they have a choice of skilled and willing immigrants from around the world — the only remaining choice is settling in the place of current residence, eventually, and hopefully leading to assimilation into the local community.  By this, Goedhart does not mean a general solution to all refugee problems.  Rather, implicitly acknowledging that the bulk of the refugees under his Office’s care are European, he is optimistic that inter-European migration and resettlement might serve as the answer.  Relying on the humanitarian instincts of European states, however, sits uneasily with the commitment to respect the decision of the refugee herself.  As Goedhart notes, “freedom of decision is the inalienable right of the refugee himself.  It is his wish that counts; and the United Nations, within the limits of the Statute, tries to fulfill that wish, no matter what it is – repatriation, resettlement, or integration.” (Ibid., p. 4) 
There is of course no small measure of disingenuousness in this claim.  What difference does the refugee’s own choice have, when the final say belongs to the national immigration official?  Without question, the capacity of the refugee to fit existing bureaucratic rules becomes far more important than individual choice.  A necessary condition for the refugee seeking to change her status to immigrant or citizen is access to legal assistance, but this is something, Goedhart says, the UNHCR does not feel able to provide.  “As a matter of principle, the United Nations does not and should not go beyond assistance, the need for which arises from the status of the refugee who asks for it.”(Ibid., p. 3)   

The discursive framing of the refugee in the post war period has become, we realize, complex and contradictory.  Individual choice in the decision to leave the place of belonging now marks the refugee as primarily a political body.  Leaving a place of unfreedom is understood as the natural instinct of a subject who conceives of herself in political terms and thus it is of no surprise to the Western European managers of the international refugee regime that individuals seek to leave areas of Soviet domination for the West.  These individuals can be accommodated; it is felt, within Western Europe, provided the countries of this region continue to act as they have — in a humanitarian way.  At this point, however, ‘choice’ is no longer relevant.  The refugee’s political instincts do not count for much any more as local state rules will determine who may enter and who not.  The UN High Commissioner’s role is scaled downwards.  Its role is – simply — to offer protection, basic assistance and prevent involuntary refoulement, consistent with the definition of a politically displaced person.  Earlier, more expansive (dare we say more humanitarian) understandings of the refugee, inclusion of both political and economic concerns in defining the refugee problem and confidence that there will always be somewhere for the refugee to be re-placed are no longer sustainable. 

IV

What then is humanitarianism?  The concern with refugees ‘produced’ as a result of conflict-induced displacement, the condition characteristic of the post-First World War period, was built around the idea of the refugee as an unfortunate victim of circumstance.  Humanitarian action, in this case care and protection, comes from an understanding that the refugee is not responsible for the causes of displacement and thus becomes the responsibility of an international community.  What ties this “community” together is a agreement that the deeper roots of displacement are primitive social and individual instincts of “militarism and greed.”  Refugee status is seen as an impermanent condition and the problems faced by refugees are much like the problems faced by other common folk around Europe, victims of unrepresentative and unaccountable governments driven by venal motives and grand designs.  Overcoming base instincts solves the refugee problem, thus humanitarian action is enlightened behavior, appropriate to a civilization with ideals higher than can be expressed through national politics.  Only at a time when new countries are being created out of whole cloth, so to say, and when borders are immaterial cartographic imaginaries, Nansen can argue, in all seriousness and without being accused of being naïve, that honest work is the answer to the problems facing all of Europe, not just the refugees.  

Following the Second World War, the search for refuge is a product of individual choice, the ‘natural’ reaction of a human reacting to political oppression.  This latter conception directly derives from, and reinforces, the ideological assumptions of the Cold War.  Setting the power of freedom to move people against the instinct to belong somewhere gives ‘freedom’ a tremendous ideological charge.  We may not understand how freedom works or where its natural instinct comes from, but if it is greater than the desire to belong somewhere, as evidenced by these moving people, then freedom must be a truly strong instinct.  Humanitarian care now means responding appropriately to the transcendent instinct of freedom.  By narrowing the definition of refugee to the political self-exile, we find the conception of humanitarian care transformed again.  

Now the “problem” is to distinguish between the truly political refugee and the economic migrant masquerading as one.  The ambivalences embedded in these distinctions, when political expression may be linked in so many ways to economic conditions, is not difficult to imagine.  But also, in a world newly filled with nation states, by definition the first obligation of concern vis-à-vis others is to one’s own national community.  National communities are bounded communities, and the influx of aliens fixes at once onto a metric of scarcity.  There is a limit to the number of refugees a country can absorb, the national community will be diluted by the presence of more refugees, how will aliens assimilate and integrate into our distinct and timeless way of life, questions that were first asked then and continue to be asked now, in even higher pitch, follow naturally from these legal limits to humanitarianism.  

The discussion thus far has been structured to suggest that there is something of a historical development in the idea and treatment of the refugee, and hence, progression in the idea of humanitarianism.  While this argument can be sustained to some extent, I feel it would be a mistake to take it too far and especially to imply that the 20th century has been all about the decline of the ideal of caring.  In order to resist suggesting that the humanitarian ideal can be separated from contemporary forces of political necessity, perhaps it is more productive to use the preceding discussion to understand how humanitarianism and its object – the refugee — fall “naturally” to the margins of society.    

First let us propose that a more complete understanding (and expression) of humanitarianism is blocked by the confusion of common ethnicity in a world formally divided into non-overlapping political jurisdictions.  When earlier managers of the international humanitarian regime imagine that refugees can be assimilated rather than repatriated or resettled, the assumption that guides this hope is the assimilability of the refugee body.  But to become one of us, you first have to be recognized as being (possibly) like us.  Ethnicity – the visible and practical performances of race, language and culture – stands in as the humanitarian supplement.  It is possible to think of “European” refugees assimilating into Europe even though it is difficult to know whether the humanitarian action precedes the boundary-erasing moment of social likeness or follows it.  Gypsies, the much-traveled Roma, have long stood as the contemporary limit to European likeness.  


What I am trying to get at are the irresolvable tension between the humanitarian ideal and the political context within which it is articulated.  Once the world has been divided into independent political jurisdictions, the refugee is always first a non-national alien body, only then a site for caring and assistance.  When it is proposed, for example, that humanitarian care is a matter of national self-interest, we are at the same moment making a case for the appropriate political authority and frame to address the not-yet refugee.  For the national-state, the refugee becomes legible only when they have moved into the state’s visual frame, across the borders of the country into municipal space. At that point, however, the refugee is recognized not through her inherent humanity or the state’s successful techniques of political surveillance but rather because there is a competition for political authority over the refugee body.  This contest is the struggle between international protection and domestic political space.  Under these conditions, the conditions of refuge and the nature of humanitarian care can only be known following political recognition.  

Under modern political conditions, refugees occupy now a new political space altogether; they are to be found in the liminal area between states and the international community.  Refugee identities and settlements are no longer the impermanent objects they were once assumed to be.  What has changed in particular is the idea of the refugee as a temporary phenomenon.  With new generations of refugees born into camps already on the margins of societies, refugee status was becoming understood as a possibly permanent condition of modern life, an unfortunate but all too common way of being.  Notwithstanding initial expectations that the refugee problem would be a short term one, the existence of camps in which multiple generations of refugees live has made their situation both more distinct and more precarious than before.  Camps are by their nature liminal sites: neither in society nor apart from it, without the protection of municipal laws but falling under international protection, even as they are to be found in domestic political space.  Camp-dwellers likewise carry the burden of this un-presence.  Interstitial and liminal, marginal in both space and time, the permanent refugee camp marks a new habitus, a space of (dis)placement where, ironically, humanitarian care is allowed its fullest expression.  

By Itty Abraham

[This article is based on a presentation made at the Second Forced Migration Workshop of the Calcutta Research Group, Kolkata, Dec. 12, 2004.  Thanks to Josh DeWind for comments on an earlier draft.  All references to lectures are taken from the Nobel Prize website http://nobelprize.org/nobel/nobel-foundation/publications/lectures/]

Trafficking and Forced Labour in the UK

This study, an abridged version of which we are presenting here has two important objectives. First, it examines the extent to which coercive practices of recruitment and employment (encapsulated by the term forced labour) are being used to exercise control over migrant workers and also to derive unfair advantage from their labour exploitation. Second it examines how a focus on forced labour can lead to improved law enforcement against offenders, and also better protection of the victims against abusive treatment.

These are important concerns, which are receiving more attention throughout the European Union and the wealthier industrialized countries. There are common problems, when for demographic and other reasons the countries have a growing need for migrant labour to do jobs for which there are serious labour shortages, at least given existing wages and conditions. The jobs tend to be poorly paid, difficult and sometimes dangerous, and often of a seasonal nature. The migrants are often engaged through a bewildering array of subcontracting chains and agents, all of which can make it difficult to claim and safeguard their basic human and labour rights. In extreme cases, their treatment can amount to the forced labour practices, which are the main concern of the present study.

Forced labour is not considered as something that happens in the United Kingdom, but rather as a term chiefly applied to situations in states such as Myanmar and Sudan. Thus the conditions and relations described in this report would not be normally described as instances of “forced labour”, but would rather be presented as instances of “trafficking”. This term has become increasingly popular, and is widely used in both the media and in policy circles. However, to count as trafficking in a legal sense, forced labour is implicit. This is the case both within the international definition of trafficking adopted by the United Nations General Assembly in November 2002, and that given by the UK government. The latter is set out in the Asylum and Immigration (Treatment of Claimants etc) Bill 2004, which declares a person who facilitates travel to or within the UK is guilty of the criminal offence of trafficking if an individual so facilitated:

“is the victim of behaviour that contravenes Article 4 of the Human Rights Convention3 (slavery and forced labour)”
Or

“is subjected to force, threats or deception designed to induce him 

i.
to provide services of any kind

ii.
to provide another person with benefits of any
kind, or 

iii.
to enable another person to acquire benefits of
any kind

It is significant that the above provision is to be found in an asylum and immigration bill, suggesting that the primary concern is with the movement and its facilitation as constituting the kernel of the crime of trafficking, rather the forced labour aspects or abusive employment relations. This highlights a limitation of the trafficking discourse and legislation, which can treat disasters like Morecambe Bay as essentially relating to immigration rather than employment issues. There is a serious confusion between “illegal immigration” and trafficking, with migrants who are found to be working in breach of immigration conditions frequently described as “trafficked” solely on the basis of their status. Moreover one does not have to be “illegal” or be working without state permission, to be “trafficked”, and as we will see migrants who are working with permits may be subject to forced labour and illegal deductions. So whilst focusing on immigration, “trafficking” diverts attention away from the key question of how immigration status (whether irregular or tied by a permit to an employer) contributes to vulnerability to abusive employment relations… 

Internationally however, there appears to be growing recognition that action against human trafficking can be made more effective by a greater focus on its forced labour outcomes.. As recently observed by a European Experts Group on Trafficking in Human Beings,

“…the key element to the Trafficking Protocol is the forced labour outcomes, encompassing forced labour and services, slavery, slavery like practices and servitude. It is these human rights violations against the individual that the Trafficking Protocol seeks to redress. While in some cases it can be difficult to determine whether conditions are merely illegal and extremely exploitative, rather than forced labour or services... .there is a wealth of history of international law, standards and interpretation of these concepts to rely on, which can provide sufficient certainty for criminal law and sanctions “

And as the ED Experts observed furthermore,

“From a human rights perspective, there is no reason to distinguish between forced labour involving “illegal migrants", “smuggled persons” or “victims of trafficking" States should criminalize any exploitation of human beings under forced labour, slavery or slavery like conditions, in line with the major human rights treaties that prohibit the use of forced labour, slavery, servitude etc. If such policies were allowed, then many of the current confusions of the trafficking definition - whether a case was smuggling or trafficking, whether a case was trafficking or forced labour and whether a victim was perceived as “innocent” or “guilty” would become redundant. By policymakers concentrating primarily on the forced labour outcome the Trafficking Protocol can overcome its current definitional and practical operational difficulties and has the potential of a tool to more effectively tackle the human rights violation of trafficking in human beings “.

The present study addresses the issues of forced labour and trafficking in similar fashion to the ED experts. The same terms can reflect different practices and perceptions. This means that cases on forced labour and trafficking as defined by International Conventions may not reflect cases in media or other reports using the same term. An example of the results of contextual variations of the interpretation of term ‘trafficking’ is the tragic death of the Chinese cockle pickers at Morecambe Bay referred to above. Though receiving a lot of media coverage, the deaths were never linked to trafficking. The general perception in most destination countries is still that women are trafficked (mostly for the purpose of commercial sexual exploitation) while men are smuggled for labour exploitation…

The definition of forced labour in the ILO Forced Labour Convention 1930 (No. 29) and the European Court of Human Rights is:

All work or service which is exacted from any persons under the menace oj any penalty and for which the said person has not offered himself voluntarily (Art. 2 ILO C. 29)

Forced labour, in this study, is seen through the lens of the above definition as it allows the study to adopt a broader scope of investigation. Moreover, it allows the investigation of systemic factors leading to forced labour, while at the same line not ignoring the individual perpetrators who make profits through forced labour practices…

Proxy indicators of forced labour

Establishing a definition of forced labour was central to the December 2003 ILO- TUC meeting. It was decided to identify practices that might be indicators of forced labour:

1
Violence: including physical or sexual violence, and threats of violence

2
Other forms of coercion, such as debt bondage, retention of identity documents, threats etc.

3
Excessive dependence on employers or third parties

4
Other practices including excessive working hours and the provision of sub-standard living conditions

None of these proxy indicators establish a forced labour situation as such. However, interviewees were considered to be victims of forced labour if experiencing, or having experienced, at least one of the forced labour indicators in the checklist above, while at the same believing that they were not free to leave employment.

The United Kingdom, while it has recently adopted legislation on trafficking, as yet has no specific legislation on forced labour. It has however ratified the ILO’s two key Conventions on forced labour, the Forced Labour Convention (No. 29 of 1930) 7, and the Abolition of Forced Labour Convention (No. 105 of 1957)8. International standards on both these forms of human rights abuse are reviewed briefly below.

Forced labour: the international legal framework

Forced labour is proscribed as a violation of fundamental human rights in international and national law. Since the early years of the twentieth century, governments have systematically worked through the International Labour Organisation to agree international labour conventions, which protects the rights of migrant as well as national workers, and proscribe forced labour.

These labour standards are reflected in the Universal Declaration of Human Rights - which proclaims a right to ‘just and favourable conditions of work’ - and in human rights treaties negotiated and agreed by United Nations member states. The treaties give general protection to workers, including in relation to remuneration and fair wages, safe and healthy working conditions, reasonable working hours, and non-discrimination; they give specific protection to women and children. The bar on cruel, inhuman or degrading treatment is strict. In general, these treaties draw no distinction between citizens and ‘aliens’, and protect most individual rights irrespective of immigration status. The proscription of forced labour, and of cruel, inhuman or degrading treatment, is repeated in the European Convention on Human Rights and - again - ​states are required to protect ‘everyone’ within their national jurisdictions.

Recently, new international criminal laws have been agreed by governments in response to the perceived growth in the trafficking of human beings for exploitative labour and services. Forced labour and trafficking are closely linked. New international and national initiatives to combat trafficking have also reinforced efforts to combat exploitative labour, including within the ILO.

There is considerable overlap and convergence between international labour law, contained in ILO conventions, and international human rights law. Since many core labour standards are incorporated in the human rights treaties - for example, the prohibition on forced labour, or the protection given to freedom of association - this creates an additional means of enforcement to that available within the ILO system. Indeed, in some instances the treaties have been more extensively ratified than have the specific ILO conventions, and in this way more countries are legally bound.

The Convention on Migrant Workers is the most comprehensive international standard dealing with migrant workers. Generally, the Convention does not break new ground, but rather brings together rights protections .- including for irregular workers - which have already been accepted by states in the ICCPR and other human rights treaties. Examples include the prohibition on forced labour, and of cruel or inhuman treatment, for ‘all’ migrant workers, irrespective of immigration status. It creates one important new protection, by making it unlawful for anyone other than a public official to confiscate or destroy identity documents. The Convention has yet to be ratified by the UK or other EU members.

ILO Convention 29 is the point of departure for action to combat forced labour. The Convention requires governments to ‘suppress the use of forced labour in all its forms’; forced labour is defined as

‘all work or service which is exacted ... under the menace of a penalty’ and which is not voluntary.’

Forced labour, which is ‘for the benefit of private individuals, companies or associations’, is also included in the prohibition. The term ‘penalty’ covers not only penal sanctions but also loss of rights and privileges. Subsequent ILO conventions have developed the protection against forced labour, and have set standards for the rights of migrant workers. 

These conventions, which impose legal duties on ratifying countries, were reaffirmed and given universal application in 1998 through the ILO Declaration on Fundamental Principles and Rights at Work. The Declaration commits all members - even if they have not ratified specific forced labour conventions - to eliminate all forms of forced labour.

While all forced labour involves bad working conditions, not all situations of unsatisfactory working conditions constitute forced labour. Convention 29 does not contain a detailed definition of forced labour. The term ‘penalty’ covers not only penal sanctions but also the loss of rights and privileges. Not all situations of sub-standard working conditions constitute forced labour. Drawing on their lengthy experience the ILO supervisory bodies have identified several component elements, which- together or individually can indicate a situation of forced labour.

i.
Threats or actual physical harm to the worker.

ii.
Restriction of movement and confinement, to the workplace or to a limited area.

iii.
Debt bondage: where the worker works to pay off a debt or loan, and is not paid for his or her services. The employer may provide food and accommodation at such inflated prices that the worker cannot escape the debt.

iv.
Withholding of wages or excessive wage reductions, that violate previously made agreements.

v.
Retention of passports and identity documents, so that the worker cannot leave, or prove his/her identity and status.

vi.
Threat of denunciation to the authorities, where the worker is in an irregular immigration status.

These are that factors which can lead to extreme individual vulnerability, conducive to the emergence of forced labour situations. As will be seen later, their significance is confirmed by the endings of the present Report. Each of these acts, if committed intentionally or knowingly by an employer, should be a criminal offence under national law.

Trafficking in persons: the international legal framework 

The point of departure for forced labour and trafficking is the Palermo Protocol to the United Nations Convention against Transnational Organized Crime, which made trafficking in persons an international criminal offence in 2000. This new law reflects an international commitment to curb transnational organised crime. The Protocol was drafted to meet the need for a universal legal instrument that addressed all aspects of trafficking, whether for sexual or labour exploitation. The offence has three core elements: movement of a person, with deception or coercions, into a situation of exploitation. The Protocol’s objectives are to prevent trafficking, ‘punish traffickers, and protect victims, ‘including protecting their internationally recognized - human rights’.

The Protocol requires states to criminalise trafficking. It specifics the activities, means and purposes that constitute the offence:

1)
The activities involve: recruitment, transportation, transfer, harbouring or receipt of persons.

2)
The means include: threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of other giving or receiving of payments or benefits to achieve the consent of a person having control over another person.

3)
The activity must be for the purpose of exploitation, which must include - inter alia ​exploitation for the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, or servitude.

The consent of the victim is irrelevant where any of these means have been used.

The Protocol does not by any means provide a watertight definition of trafficking. For example, it does not specify precisely what is meant by “other forms of coercion“, or “abuse of power or of a position of vulnerability”. Its failure to explicitly define difficult terms such as “exploitation”, "coercion”, “vulnerability” and so on may be pragmatic, but it also allows space for conflicting interpretations of what does and does not constitute trafficking. The protocol’s attempt to define trafficking through reference to these undefined concepts such as “exploitation”, “deception” and “consent” also presents more general problems in terms of distinguishing trafficking from legally legated employment contracts (also from legally tolerated forms of exploitation of women and children within families). Questions about what constitutes an exploitative employment practice are much disputed - indeed they have historically been, and remain, a central focus of the organised labour movement’s struggle to protect workers. There is variation between countries and variation between economic sectors in the same country in terms of what is socially and legally constructed as acceptable employment practice. In the absence of a global political consensus on minimum employment rights, and of cross-national and cross-sector norms regarding employment relations, it is extremely difficult to come up with a neutral, universal yardstick against which “exploitation” can be measured. The protocol definition of trafficking thus leaves open questions about precisely how exploitative an employment relation has to be before we can say that a person has been recruited and transported “for purposes of exploitation”. Likewise, we need to ask just how deceived a worker has to be about the nature and terms of the employment prior to migrating before s/he can properly be described as a “victim of trafficking”? There are numerous different elements to the employment relation: hours of work, rates of pay, job content, work rate, working practices, living conditions, length of the contract, and so on. Is it enough for a worker to be deceived about just one of these elements by a recruiter, or must s/he be entirely duped about every aspect of her work in order to qualify as a trafficked person?

Although no ILO convention deals exclusively with trafficking, the elements, which constitute or facilitate exploitative employment, are well covered by existing ILO labour standards. In addition, the inclusion of trafficking for forced labour as part of the Protocol’s definition of exploitation brings it within the existing obligations of States Parties under ILO labour standards. The Protocol also sets out steps to be taken by states at a national level to assist and protect victims, and identifies forms which the assistance may take ‘in appropriate cases’, including provision of housing, medical assistance, the possibility of compensation, and immigration measures to allow the individual to remain in the country either temporarily or permanently. 

Core elements of the Protocol have now been incorporated in European law; from I August 2004, all European Union members were to have amended their domestic laws to criminalise trafficking in human beings, as defined in the Protocol, and to ensure that the offence is punishable by ‘effective, proportionate and dissuasive criminal sanctions’, in the case of both individuals and corporations.

International law distinguishes between human trafficking, and human smuggling. The United Nations Convention against Transnational Organised Crime also has a supplementary Protocol on Smuggling. Smuggling is defined as procuring of another person’s illegal entry into a country of which he or she is not a national. The distinction between smuggling and trafficking as expressed in the two protocols centres on questions about a) whether the migrant consented to irregular entry; and b) the relation of the trafficker/smuggler to subsequent exploitative working conditions. Trafficking requires the continued exercise of control over migrants once they have moved, while the role of the smuggler is simply to facilitate border crossing. The two protocols assume that smuggling and trafficking can be distinguished through reference to where and how, profit is extracted by third parties, and through reference to the specific intentions of the third parties who recruit and transport them. This implies some kind of active conspiracy between the third parties who profit from recruitment and transportation, and those who exploit the trafficked person’s services/labour at the point of destination. It thus reflects a particular concern with trafficking as the outcome of organised and purposive action on the part of third parties. Certainly there are cases that conform to this narrow definition, for there are some criminals who cooperate with one another in, and jointly profit from, a process that involves recruitment, transportation and exploitation. There are also some employers who send agents in their pay to “recruit” people from other regions or countries for purposes of exploitation. But there are many other cases in which the agents who recruit and transport people into forced labour or slavery-like conditions have not established relationship with the third parties who ultimately orchestrate and profit from the labour services of the people so transported. Instead, they use deception or other means of coercion to entice or pressure women, men and/or children to accompany them to places where there is a demand for labour, and then collect a fee from any employer who happens to be looking for “workers”. In these cases, recruiting agents profit from the movement of persons, and since the subsequent condition of those persons is a matter of indifference to them (they would get paid regardless as to whether the people they move are abused and exploited, or free and well paid), they cannot be described as having an intent to subject the victim of the coerced transport to additional violations in the form of forced labour or slavery-like practices. But if “smuggling” is understood to refer to voluntary and consensual partnerships between migrants and those who facilitate their migration, then this latter type of recruiting agent cannot properly be described as a “smuggler”.

Likewise, there are those who offer to facilitate migration but encourage migrants to consent to massively indebt themselves by deceiving them about earning opportunities and working conditions in the point of destination. Once transported, the migrant finds it impossible to repay the debt except by selling themselves into slavery-like conditions, or by working in prostitution even though they initially consented to take on the debt because they had been led to believe that they could earn enough to repay it from some other occupation. Again, the person who facilitates migration profits from the movement, but does not directly organise or control the exploitation of the migrant’s services labour, and so falls short of being a “trafficker” according to some readings of the trafficking protocol.

The two protocols assume a neat line of demarcation between voluntary and consensual, and involuntary and non-consensual processes of migration. Once trafficking and smuggling are rccognised as processes, the idea of “consent” is extremely problematic since individuals can volunteer to enter the process and then find themselves unable to retract however much they want to, or conversely, they can be coerced into entering the process but then proceed voluntarily. The trafficking/smuggling distinction represents a gaping hole in any safety net for those whose human rights are violated in the process of migration. The two protocols allow states to divide deserving “victims of trafficking” from undeserving “partners in smuggling” without actually providing “any guidance on how tratIicked persons and smuggled migrants are to be identified as belonging to either of these categories…

Labour Market Issues And Forced Labour in The United Kingdom

This study focuses on four economic sectors in which significant numbers of workers are found, and that were suspected to be prone to exploitative labour conditions, including possible forced labour. These sectors are: construction, agriculture / horticulture, contract cleaning and residential care…

Conditions of work and pay

Conditions of work are difficult in all the sectors. The Health and Safety Executive describes construction as one of Britain’s most dangerous industries and evidence from elsewhere suggests that sub-contracting further increases these risks.In 2002/03, 71 construction workers died and 4,098 suffered a major injury. What is more, the Health and Safety Executive (HSE) acknowledges that only 5 per cent of work-related injuries experienced by self-employed people are reported by them, due in part to the fact that the self-employed cannot claim compensation. As we have seen above, the self-employed represent a significant proportion of construction workers.

The project-based nature of construction work combined with informality results in non-payment of wages being endemic. Agents may claim that the client has not paid them, and that they cannot therefore pay the worker, or they may simply disappear. Non-payment, or payment less than the agreed rate, was presented by interviewees as a fact of life in construction.

In agriculture, there have been reports of appalling working and living conditions of migrant workers in some instances, in the growing, packing and processing of flesh fruit, vegetables and cut flowers. The Health and Safety Executive record that agriculture has the highest rate of fatal injuries of all sectors and there is evidence that the physically demanding and repetitive nature of the work causes a range of health problems, including severe back pain. According to one Ukrainian worker:

‘Our work is very difficult. Standing bent over all day is very hard and painful. One colleague of mine developed some problems with his back hecause of the job. And when he had to take one day off because his back hurt him so much he couldn’t work they’ fired him. You have no right to be sick here sometimes it feels like we have got no rights at all, even though we are here completely legally’. 

(TUC 2004: 14-20)

The CABx approached for this study found workers being exploited in the agriculture and food packaging industries. They all identified a particular problem that had arisen within their locality relating almost exclusively to Portuguese citizens. There was a clear pattern from the limited information in the questionnaires indicating the following: sub-standard living accommodation, poor wages, deductions from wages and threats against workers. The existing fragmentary evidence indicates that forced labour may well be widespread. 

Contract cleaning has certain particularities. Cleaning staff who were previously directly employed are now dependent on a contract negotiated between a client and a firm, a contract in which they have no negotiating power. Not only does this mean that cleaning work became more insecure, it also means that terms and conditions of employment declined (Rees and Fielder: 1992). Cleaning is not performed in front of the general workforce, as it tends to be undertaken out of conventional office hours, nor is it managed or employed by the same structures as other workers on the site. These factors contribute to isolation in the work, making workers highly dependent on their supervisors with whom relations can become very personalised, leading to potential abuse. One interviewee even gave her supervisor-cooked meals, in an attempt to stop her bullying and to put her on to a permanent contract. Supervisors control access to work, can determine the kind of work done and can even get somebody sacked… .

CABx also noted instances of non-payment of contract cleaners.

Care assistants’ rank as one of the lowest paid jobs in the UK. The work is physically and emotionally demanding and given little respect. Care assistants and nurses arc also subject to highly personalised relations with their supervisors, particularly when they live on-site. “Living in” is a solution to the 24 hour-demands of care work, and live-in careworkers are particularly prone to working excessive hours. The advice agency Kalayaan similarly found that migrant domestic workers in private households report working an average of 17 hours a day (unpublished statistics, available from Kalayaan, London). Overtime was also forced with immigration threats: we came across an instance of a Sri Lankan woman who often had to work two twelve hour shifts back to back, unable to refuse because her employers knew that she was working irregularly.

Employment relations in the private care sector are very individualised. Owners and matrons who are “employee friendly” have been recognized as key to improving staff retention. Those in positions of authority have a great deal of power over other employees. Live-in workers who lose their jobs also lose their accommodation, and may also find that other aspects of their lives access to food, personal hygiene facilities, telephone - come under the regulation of the manager or owner of the home. This can result in considerable abuse. One woman spoken to found her food intake controlled, she was not allowed to cook and was subjected to constant racism. Her contact with life outside was severely restricted.

A further form of exploitation was uncovered in the investigation. Both private homes and NHS trusts may obtain work permits to employ nurses, but nurses who have received their training abroad are usually subject to a probationary period to ‘’upgrade’’ on the job, during which they are paid as care assistants. Once they have completed this “adaptation”, which is supposed to last between three and six months, they can register with the Nursing and Midwifery Council and have the right to practice as nurses, and be paid on the nursing pay scale. \While the home is responsible for declaring that the nurse has completed the adaptation and is competent to practice, there is an obvious financial incentive for the home to delay registration, continuing to pay on the lower scale. Such delays were encountered in the research. Nurses in this situation feel unable to complain, as they absolutely need the registration. This is not least because they may have to repay debts taken to come to the UK. Indian nurses spoken to had paid some £3,000 and the difference in pay between a care assistant and a nurse greatly influences their ability to repay the loan.

Forced labour can be analysed by considering the forms of coercion used to retain a worker. These can be physical and sexual violence, threats of violence, debt bondage, threats and intimidation based on immigration status, blackmailing, and confiscation of identity documents or withholding of payments. The use of these forms of coercion is made more effective if the migrant is dependent on an agent or employer, either because of incurred debts or the restriction of work permits. This dependency may be actively fostered to increase control over the worker.

The use of violence can have several aims: To force a migrant to work, to stop himlher from seeking assistance, and to assert control over a victim. An example of violence with the intention of forcing someone to work is illustrated below:


Two Polish construction workers described how they were brought by agents to the UK. 171ey were told that they would be provided with housing and employment, and that they could PG.V their agent later. On arrival in the UK they were moved around, put to work for long hours, closely monitored, and paid no money. They attempted to run away, and were badly beaten in the fight that resulted, but they did manage to escape and slept in Heathrow airport for two days. They were however terrified that they were going to be discovered “I wouldn’t have survived long there, not because I couldn’t work in construction but because of these guys”.

Violence is also used to prevent migrants from raising issues or making complaints. Several interviewees of the Citizens Advice Bureaux, who dealt with migrant workers’ cases, raised physical violence as a subject of concern, even for those workers with legal rights of residence and work. In one instance CAB workers themselves felt intimidated as identifiable members of the local community. Another bureau commented on that they had a steady stream of complaints about a large employment agency, yet none of the migrant workers was willing to take the case further. As the bureau commented:

They never choose to pursue action... even though detailed advice about their right of action has been given. We have commented privately among ourselves that this appears strange and we have wondered whether clients fear violence if they dare to enforce their rights. However, we have no evidence that this is the case.

Physical abuse may also be simply an assertion of power and control rather than having any direct and immediate purpose. Low level and constant physical abuse was described by some workers, which put them under considerable stress. One example is given below:

A care worker was regularly made to stay late, and to stand in front of the supervisor while he wrapped up balls of paper and threw them al her. After 8 months she had to take leave because she was physically sick with stress, yet, since she was a work permit holder with no recourse to public funds, she was not eligible for statutory sick pay. Her supervisor threatened that he was going to send her back “home”. Eventually she left and is now working without a permit, in a different part of the county.

Violence is also often combined with threats and intimidation. Threats related to immigration status appear very common, for example threats to denounce the worker’s irregular status leading to arrest and deportation, as illustrated by the case studies below provided by legal experts:

Three nationals of South Asian countries who entered on legal permits to work for an employer in the manufacturing industry were threatened with violence when they refused to accept their working conditions. They were required to work 12-hour shifts from Monday to Friday and a 9-hour shift at the weekend-followed everyday by cleaning the employer’s private residence. Their employer refused to negotiate and threatened to deport them. When they eventual/y managed to escape from him he contacted the Immigration Service to inform them that they were in the UK without work permits.

The following case, widely reported in the media, illustrates how various officials of coercion can coincide and effectively prevent workers from leaving the employment:

In February 2004, Greek workers were brought to Cornwall to pick daffodils. Some of the flowers were picked for Winchester Growers, a major supplier of flowers and to retailers including Sainsburys, Tescos. Marks and Spencer, Homebase and major garden center. The daffodil pickers, however, claimed they had been subjected to “slave labour conditions “, labouring 10 hours a day in the rain and snow and being given cans of dog food to eat. They slept in tents and unheated sheds, which on inspection were described by the local authority head of planning and building control as “totally unfit for human habitation”. They allege that they were physically beaten and threatened by armed thugs when they said they wanted to return to Greece: “They called me in and said to me, ‘Do you know what it means to be involved with the mafia?’ So I said no and they showed me guns and told me no one was leaving” They finally obtained a telephone card and contacted their village in Greece. Friends from there in turn contacted the Greek Embassy who arranged to help them escape. The managing director of the agency that supplied the workers claimed that “They simply couldn’t do the work and they made up these stories as excuses so they could leave “…

Debt-bondage was the form of coercion most often encountered during the course of this study. This occurs often when a migrant without the financial means to organise a trip abroad is offered a loan, often subject to exorbitant interest charges, which must be paid back after starting work. The debt is consequently used by the recruitment agent or employer to exercise control over migrants and subject them to exploitative conditions of work.

One-woman had borrowed US$1, 000 for her trip and had not yet managed to pay this off, despite being in the UK for nearly 4 years. She is currently paid £2 an hour to work in a chip shop for 12 hours a day. From Monday to Saturday she lives on the chips, but on Sunday must pay for her food. Sometimes she works as a barmaid with no pay but for a free meal…

Though debt bondage as in the above case can result in the non-payment of wages, it can also be a coercive means of keeping the migrant in the employment relationship. Non-payment for work was common among our interviewees, and is also commonly described in press reports and by advice agencies including the CABx. This is particularly rife in short-term jobs in agriculture, manufacturing and construction, though in the case of contract cleaning it seems to occur even in longer term arrangements. It is not uncommon for migrant workers to receive verbal promises of payments in arrears, only to discover weeks or even months later that no such payment is forthcoming (CAB 2004).

Restriction of movement is also a common means to keep workers in employment. This is often achieved by retaining identity documents, while at the same time threatening the worker with denunciation to the authorities.. Migrants in turn do not dare to leave the employment without their documents. The new offence created by Section 2 of the 2004 Act, criminalising those who enter the UK without a valid travel document may make migrants even more reluctant to leave such employers. Sometimes, however, they resist as the following case indicates:

“My employer kept my passport. He kept it in an attaché case, locked. I never tried to gel it. The first year we came here, one colleague jumped and they started to hide our passports in case we jumped too. They thought I would be too scared to jump without my passport built didn’t work. When I left I was worried about not having a passport. After two months, my solicitor sent a fax to my employers and asked for my passport. There were seven of us who jumped. I was the only one who got it. The others were too afraid to ask for it back as the employer said we had stolen from them and that they had hired police 10 search London.”

Filipina domestic worker in private household

Cited in Kalayaan report 2003

Employers and agents may not only attempt to control migrants at the workplace but also in their private lives. They often make a profit from accommodating them and so this can be provided for workers. However, this means that the migrant is not only dependent on the employer or agent for work, but also for accommodation, and sometimes even basic necessities such as food. Agents or employers may foster this type of dependency with the intention of using it to prevent worker from leaving indecent work. Intimidating visits by agents were described by several of our interviewees, with agents entering accommodation, with their own keys in some cases, in others demanding entry with threats. One couple, who were in accommodation provided by the agency, fell sick and were told that, since they were no longer working, they had to leave the house.

‘We were in the living room watching TV, felt someone putting key in latch. There were three men, two went into the back door and started changing locks. Another had a very aggressive attitude, you have two hours to leave’…

Working and living conditions of migrant workers

Substandard’ working conditions, though not constituting forced labour, can nonetheless overlap with certain elements of forced labour. For instance, while many workers may not choose to work as a cockle picker because this work is hard and dangerous, some migrants may perceive this as the only viable option. To the extent that the perceived lack of viable alternatives can be manipulated by an employer or agent, substandard working conditions can be very much part of a forced labour situation. While some attention has been paid to the vulnerability of migrant workers to violence and threats exercised by individuals in positions of power over them, the physical dangers posed by working conditions and disregard to health and safety matters have gone unexamined. The fact that the multiple deaths that have hit the headlines have been treated as “gang master” tragedies has possibly distracted attention from the working conditions experienced by migrants and the associated health and safety issues…
Besides dangerous working conditions, excessive working hours are a serious problem for migrant workers in the UK. Live in caseworkers are particularly prone to working excessive hours, and complain that they are treated as if they were permanently available even during rest periods. This mirrors statistics compiled by the advice agency Kalayaan, which found that migrant domestic workers in private households report working an average of 17 hours a day on arrival in the UK. Overtime was also forced with immigration threats: we came across an instance of a Sri Lankan woman who often had to work two twelve hour shifts back to back, unable to refuse because her employers knew that she was working irregularly.While employers and agents do use immigration fears to force excessive or unreasonable hours on migrants it would be false to depict all excessive hours extracted by employers as forced labour. Some workers undoubtedly choose to work long hours. Those more formally employed may sign opt out clauses and accept the excessive working hours because they need the money.

“They give you a form which says although the rule is you can only do so much, but if you want to do more you sign your life away. The minute you sign that form it gives them something to cover their back.”
“If you leave it (the job), what are you going to live on? They (workers) have no choice but to stay with it, you see some of them early morning cleaning, they do afternoon cleaning and some do nights, some work through the night. Then you see them drop dead at the bus stop because they are trying to make ends meet.”

Nigerian contract cleaner

High levels of insecurity of employment mean that workers are keen to maximize working hours. A Ukrainian worker agricultural worker described picking strawberries at piece rates:

“At last, we felt we were going to have some real money for our hard work. So we all went out working as hard as the human body is capable of. One girl even fell unconscious, with Mood running from her nose, her blood pressure had risen rapidly from exhaustion” 

(TUC 2004:17)

Assistance to victims of forced labour

The Government has expressed its concern to support migrants in situations of forced labour. However, migrants who reported abusive treatment clearly did not feel able to report this to the authorities. Those working irregularly were convinced that the police would arrest them rather than the offender. Such concerns are not unfounded, as the case study below illustrates:

Immigration officers raided a factory (mentioned earlier). The migrant workers, relieved to be free of the gang that controlled them, were terrified that, if they were deported from the UK, they would be subjected to punishment by gang members and be put into forced labour again to repay their “debt”. Although they gave detailed statements and supporting document my evidence to the police and immigration authorities, no action has been taken against any gang member, and the workers are fighting removal from the UK.

In our interviews we found a climate of insecurity and fear, a sense that one cannot do anything to protect one’s physical integrity if others are wining to exploit it.

A young Ukrainian woman has been working irregularly for several years in the UK. She has endured two sexual assaults - one when she was lying extremely ill and with no medical attention - and continues to be subjected to constant sexual harassment in the course of her work. She believed that going to the police is “dangerous”: “They always want to know name and address and not what wrong was done to you “. She described herself as feeling “like a serf”, that there is no one worrying about her, and that all she can do is keep on working.

Interview conducted for COMPAS project…
The worker’s “illegality” meant that he had no right to bring a claim of discrimination. More generally the vast majority of undocumented migrants do not have access to the tribunal system, as bringing themselves to the attention of the authorities will lead to deportation. The Sharma v Hindu Temple cases is an important exception to this:
Nineteen stonemasons were brought from rural India to work as stonemasons on a temple in Wembley. They were living in appalling conditions on the construction site and, despite having been told they would receive up to £190 a week, they were in fact being paid £125 a month or 30 pence an hour. Their employers tried to argue that they did not have to pay the national minimum wage on the ground that the workers were undocumented, but the Employment Appeal Tribunal said it was necessary to take into account public policy, which was to ensure that all workers were paid the national minimum wage…

Besides fear of arrest and deportation, there can be further barriers to appealing for assistance. For one thing, migrants may be impeded by language difficulties. After the Morecambe Bay tragedy for instance, commentators were quick to point out that the Chinese victims did not have local knowledge or the language to be able to read warning signs. Employers have a duty to explain and train around health and safety issues in a way that is accessible to the employee, but this obligation is not always met. Some clements of the care and construction industries are making efforts to deal with this including through making health and safety information available in different languages (The Schellekens Consultancy 2004). The relevance of the language barrier to health and safety concerns has been identified in other sectors, including agriculture and manufacturing, but little progress has been made. Arrangements to ensure effective communication of health and safety inforn1ation often seem to be inadequate, not least because employers may not know the nationality or language group of their casual employees.

Moreover, in the event of a fatality or accident there are practical difficulties with obtaining supporting evidence, as co-workers can be frightened to speak out because of their immigration status and dependence on their employer. Indeed, migrants have been reported as running away from HSE inspectors who are seen as an arm of the state, and therefore policing immigration status. This is so even for the victims of accidents as workers report stories of the victims of industrial injuries who have to go to hospital and are never heard of again, the implication being that they have to leave the UK.

One informant described how agencies “discard you” if workers go to hospital or present to doctors themselves, because of the risk of consequent immigration checks. Others will take workers to medical establishments or doctors where they know they will not be checked and which are in a different area from the place where the accident happened. This was felt by the interviewee to be a means of protecting the employing establishment, and of ensuring continued control over the worker, who would be placed to convalesce in accommodation controlled by agents.

Sub-contracting can make it more difficult to discover where responsibility lies. It is often unclear who is the employer of a person at the end of the sub-contracting chain. And as employers become smaller, so the possibility of adequate compensation decreases. Moreover, workers paid in cash may have no record of employment at all.

One community association, which has a particular interest in health and safety matters, has taken up six cases of accidents at work. Only one has been successful, and even in this instance the employer denied that the injured party was an employee— he claimed he must have been standing in for a friend - but agreed to pay him the cost of his migration debt out of sympathy for his situation.

Other employers have checked seriously injured workers into hospital under false names and then denied any knowledge of them. Even in situations where workers undertake the work under threat, they may have no means of redress when their fears are realized. The kitchen porter described in the case study below has received no compensation from his employer.

One man was working as a kitchen porter in South London earning £IOO for a 72-hour week. He was asked to take deliveries on a motorbike and, when he explained that he didn’t know how to ride a motorbike, he was told ‘It’s just like a bicycle’. He broke his spine and neck. The motorbike had no MOT and no insurance, and his employer denied that he was working in his establishment.

Unfortunately, recently adopted measures against unlawful employment of migrants can have an unintended or perverse effect, further reducing their viable alternatives and compelling them to work in even more dangerous conditions. On 3 May 2004, journalist Hsiao-Hung Pai reported in the Guardian newspaper that 180 Chinese cockle pickers were working at Morecambe Bay, dismissed by anxious employers from other work in catering and factories:

Many are ex-cocklers who know the harshness of the conditions and the dangers that go with them. But as their work choices are limited, they are all desperate to get back on the sands. “It is a matter of survival, “ another cockler, Mr Lu, said.

Exploitation, forced labour, and appalling working conditions can thus be perceived as the only viable option for the migrant worker. To appeal to the authorities or another type of assistance would be to eliminate this only option.

Despite this, legal advice and assistance can lead to the enforcement of statutory rights, such as the payment of minimum wage, although this, again, depends upon the legality of the contact of employment which itself depends partly upon the worker’s immigration status. Further, advice can make a difference for victims of forced labour by informing them about their rights and viable alternatives to their situation:

Linkages between victim protection and law enforcement

Protection of actual and likely victims of exploitation is central to international standards regarding migrant workers. An example of such a Convention is the United Nations Convention on the Protection of Rights of All Migrant Workers and their Families, 1990, which is the most comprehensive instrument on migrant workers, but has not, yet been ratified by the United Kingdom. The ILO Migrant Workers (Supplementary Provisions) Convention No. 143 (I 975), ratified by 18 countries, not including the United Kingdom, provides that all workers shall enjoy equality of treatment in respect of rights arising out of past employment, even if they have an irregular migration status:

However, the protection of migrant workers has not so far been addressed as a central issue in UK legislation and policy on migration, forced labour and trafficking. For instance, in the 2004 by the Immigration and Asylum Act there is little focus on protection on victims of trafficking. Though the recent legislation is certainly a lot more comprehensive, a gap remains between legislation and support structures. The only current protection available in the UK consists a safe house run by the Poppy Project, funded by the Home Office. This shelter had a total of twenty-five spaces, which are reserved exclusively for women that are victims of trafficking.

The Health and Safety at Work Act covers all workers, independent of immigration status. However, a worker needs to prove he/she was employed to be covered by section 2 of the Health and Safety at Work Act 1974, General duties of employers to their employees. This can be very difficult for an irregular migrant, but also a regular migrant worker. In order to prove employment, official documentation is needed, such as payment slips. Therefore, for those without contracts, who are paid cash, or have a fraudulent contract, it can be difficult to file a case against an employer on health and safety grounds.

Immigration status also influences inspection of employment premises. In the case of a complaint about health and safety issues, the HSE inspectors use a bottom-up approach: If there has been no fatality, inspectors will start their investigation by talking to the worker in question, than to co​-workers, than to management, and so on. However, investigations are hampered by the fact that irregular migrant workers simply disappear from the scene, as they are afraid of arrest, deportation, or job loss. ill order to find a solution to this problem, HSE has started giving construction inspectors training in Polish so that they can tell the workers they’re not interested in migration status, only health and safety….

The main weakness of current employment law enforcement is, however, that it relies mostly on the workers themselves making Tribunal claims or testifying. Currently only a regular migrant is able to denounce forced labour practices, and even then (for Work Permit holders, for example) this may expose them to the risk of dismissal and possible expulsion. However, if investigations were more intelligence-led, the information from trade unions, CABx, HSE and others could be used more successfully….

Policy dilemmas

The Government has made a formal commitment to curbing migrant labour exploitation. The Gangmaster Act reflects this commitment, and fills a gap in UK law; the Act may also come to be used as a model by other countries faced with similar challenges. It has also introduced new legislation, to bring the UK into conformity with international law on trafficking of human beings. A new Serious and Organised Crime Agency (SOCA) has been created, with wide powers to investigate human trafficking as well as drug smuggling, fraud and other transnational offences.

While it is too early to make any assessment of how effectively these two pieces of legislation will be enforced, implementation will be certainly affected by the way in which an important policy dilemma is resolved. It concerns the balance, which should be struck between enforcing immigration control and ensuring protection for the victims of forced and exploitative labour. In fact, the possibility of prosecution for immigration offences rather than for breaches of employment law can, it seems, make migrants more open to abuse. Some immigration solicitors believe that because it can be difficult to meet employers’ requirements, migrants are more likely to take employment with more unscrupulous employers. This has recently become apparent with the Government’s attempt to strengthen controls on illegal working by tightening requirements on employers on I May 2004. Community organizations and lawyers reported widespread confusion, with workers leaving employment and employers sacking workers irrespective of whether they fell foul of the legislation or not.

Available estimates suggest that migrants typically make up no more than half of the work force in those sectors most vulnerable to exploitation. This figure is likely to decrease with the recent admission of Poland and other eastern European States to the EU. The policy set out in the Secure Borders, Safe Haven White Paper nonetheless places immigration control at the centre of action against illegal and exploitative labour. Since illegal migration is inextricably linked to labour exploitation, strengthening immigration enforcement is given priority, as the right way to tackle forced labour. This focus on migration control is perhaps reflected in the budget cuts experienced by the Health and Safety Executive for example, which is able to playa considerable role in combating forced labour and other severe exploitation.

This conflation of immigration control and employment protection has created an unfortunate situati0n in which the enforcement of immigration controls and the protection of migrant workers against exploitation have come to be seen as the two sides of a single coin. The resulting dilemma was clearly articulated by the Joint Council for the Welfare of Immigrants in a February 2004 statement on the Morecombe Bay Tragedy and the Licensing of Gangmasters: ‘the protection of workers’ rights should not be seen as an instrument for enforcing immigration controls, since this, would undermine the confidence of workers that the legislation is capable of providing the protection they need.’ The legislative framework for the protection for victims is weak, leading to a status of possible offenders instead of victims, which hampers efficient law enforcement.

To be effective, enforcement of immigration control on the one hand - and of criminal and employment law, on the other, must be separately pursued. Only if this is done will workers in situations of forced labour be willing to come forward, report abuses, and assist police in their investigations and regulatory authorities in their inspections.

Conclusions And Recommendations

General

1. In a general sense, it is suggested that the UK ratifies the ILO Migrant Workers (Supplementary Provisions) Convention No.143 (1975) as well as the United Nations Convention on the Protection of Rights of All Migrant Workers and their Families, 1990. This will provide a framework to protect all migrant workers in the UK, whether regular

2. 2.
Furthermore, there is a lack of data on migrant workers and their situation in the UK. One study has been commissioned by DEFRA (A Study of Employment Practises in Agriculture and Horticulture Industry and related Packhouse an Food Processing Sectors) Though this study attempts to fill this gap, more research is needed. It would be useful, for example, to include ethnicity in data collection by the HSE. Such data could be used for the drafting, amending and enforcement of appropriate legislation.

Legislation


3
The UK’s anti-trafficking legislation, contained under the Immigration Nationality and Asylum Act, is a novel approach in the European context. The focus of the trafficking offence is, however, on the migration aspects, rather then on the forced labour and employment related aspects. Care must be taken that the trafficking legislation is not used to further restrict the basic human rights of migrants with irregular status. The focus of the anti-trafficking legislation should be on forced labour as a serious crime, which must be prosecuted.

4.
It appears that a more careful balance has to be struck between the control of immigration on the one hand and the protection of migrant workers, including victims of forced labour, on the other hand. The study has shown many incidents where the immigration status of workers was used to coerce them into to work or services. To prevent abuse by employers, regulations such as tying work permit to one specific employer should be altered to provide the migrant with more freedom to leave employment on reasonable grounds. In a general sense, in order to protect migrant workers, it is advisable to separate immigration control and rights protection.

5.
Deterrence is crucial in preventing forced labour. However, employers must be made aware of legislation. Therefore awareness raising among employers should take place in order to avoid the discrimination effects currently experienced by foreign work permit holders. Moreover, care should be taken not to close entry points into the labour market for migrants, which can force them into even more indecent work. Government authorities should work closely with employers’ organisations on these issues.

6.
The UK is commended for having recognised labour shortages and for having developed legal channels of migration to answer the demand for labour. Yet the impact of the SAWS programme in the Ukraine shows that, though legal channels of migration are used, there is still plenty of space for abuse. Monitoring these legal migration schemes for abuses of workers’ rights rather than breaches of immigration rules will bring to light loopholes which can subsequently be addressed.

7.
Further, though much progress has been made regarding the monitoring of gangmasters in agriculture, less attention has been paid to other types of agencies, such as private employment agencies, escort or au pair agencies that may also engage in fraudulent and abusive practice. Furthermore, effective implementation of the gangmastcr legislation will need training of relevant authorities on the monitoring of recruitment agencies. Consideration should also be given to cooperation with sending countries to ensure that agencies are not acting in one country in a matmer which would be unlawful in the other.

8. Government authorities that monitor agencies and gangmasters should also make use of positive incentives. Though licensing is an important step, there arc other, complementary, ways to discourage abuse. For instance, self-regulatory methods such as codes of conduct and adherence to professional associations could be used, and are already being used by many agencies. Moreover, rating, including black listing, of agencies and gangmasters according to performance will help to prevent migrant workers from falling into the hands of unscrupulous employers and agents. Incentives could he provided to motivate employers and agents to reach the highest rank. Again, close cooperation with employers’ organisations and in particular the business associations of private recruitment agencies is highly recommended. The Code of Practice for labour providers drawn up by the Temporary Labour Working Groups is a good starting point for such schemes.

Protection and assistance

9. Protection of migrant workers should ideally start before they leave the country of origin, and continue in the country of destination. Awareness raising is a highly effective means to prevent forced labour, though it should be used in combination with the other strategies mentioned above. Increased awareness raising in the mother tongue language of the migrant workers could include topics such as rights, assistance, recruitment, migration and jobs, as well as the dangers of forced labour. Trade unions have started to get involved in this and should be encouraged to do so to a greater extent.

10. The UK has adopted relevant anti -trafficking legislation that offers protection to victims of trafficking for sexual exploitation. This could be extended to the protection of all victims of forced labour regardless of migration status and the type of exploitation suffered (labour or sexual exploitation). Migrants, as well as authorities and assistance organisations, need to be aware of these protection rights so that they can be enforced.

11. It is also suggested that efficient complaint mechanisms be put into place for victims of forced labour, but also for victims of labour exploitation abroad, as well as for victims of abusive recruitment practices. All should be able to present a civil case, regardless of immigration status in order to receive reinstitution of rights and compensation for damage suffered.
12. Measures should be taken to permit trade unions and other assistance organisations (including, but not only, the CABx) to playa stronger role in pursuing civil and penal claims. Indeed, it appears that they are the ones approached by migrant workers in forced labour but are unable to take these cases much further. The HSE and minimum wage inspectors could also playa more important role in the identification of possible forced labour practices and work more closely with relevant organisations and institutions.

13. Furthermore, a lack of funds appears a recurring issue in providing assistance to migrant workers. The HSE has experienced cut backs, assistance organisations have mentioned lack of funding for interpreters, and trade unions have mentioned it in relation to contributions by members only. Besides providing adequate funding, all relevant organisations and agencies could collaborate more with the aim of maximising their resources and competencies in a network of actors. Moreover, funding, as well as compensation from victims, could be obtained from the confiscated assets of offenders.
14. A confidential help-line is a practical way of ensuring migrants has access to assistance and complaint mechanisms. A free telephone legal advice service (notwithstanding problems of language) available through the union movement to advise migrant workers on their rights and where to go for help may make important differences in the lives of migrant workers. Employers may be willing to advertise such a service, particularly given that they are not usually in the firing line for any legal action if the contract is with the agency.

Law enforcement

15. Enforcement of legislation appears to be one of the more important problems in combating forced labour exploitation. First of all, enforcement appears to spread out across different agencies. Closer cooperation between these agencies, aimed specifically at improving the protection of workers, is essential.
16. Those who are most likely to be in contact with victims of forced labour, particularly the police and the judiciary, should be trained on forced labour and trafficking issues. Training should encompass the recognition and identification of victims of forced labour, severely exploited migrant workers, abusive employers and agents, and the appropriate actions to be taken in different situations, including the prosecution of forced labour crimes.

17. Prosecution rates of offenders having engaged in forced labour are low and encounter some important obstacles. One important obstacle is that victims of forced labour are often scared to come forward as they fear arrest and deportation. This means that perpetrators go unpunished. It might be advisable to extend the protection given to victims of trafficking, including at least a temporary permit, to victims of forced labour.
18. Investigation into forced labour cases should be based on intelligence-led investigations to the extent possible instead of relying on the testimony of victims. 

19. The subcontracting chain can hinder prosecution as it diffuses responsibility for forced labour and can make it difficult to identify perpetrators, particularly in relation to the various types of contracts that exist in the UK. Clear guidelines should be set out for this, allowing for the prosecution of all perpetrators involved in trafficking and forced labour.

By Bridget Anderson and Ben Rogaly

 [This is a short version of a study prepared by COMPAS in collaboration with the Trades Union Congress]

Uzbek Refugees

On July 29, 2005 Uzbek refugees were evacuated from facilities in Kyrgyzstan, to temporary housing in Romania. The Uzbek government, which had sought their return, has claimed that the evacuation, facilitated by the UNHCR and the International Organization for Migration, violates the 1951 UN Convention on the status of refugees and its 1967 Protocol. The Uzbek government has also underlined that this evacuation was uncalled for, since the number of people involved did not pose any threat of disturbance on the Uzbek-Kyrgyz border. 439 Uzbeks were evacuated to Romania where they will spend several months before moving on to permanent destinations. Canada for instance has offered to accept 50 Uzbeks. Among those evacuated are 14 of 29 Uzbeks held in a detention centre in Osh and accused of criminal activity. The rest of the 15 are being sent back to Uzbekistan where they are accused of serious crimes. This has been contested by the US and the UNHCR who have designated 11 of the 15 as refugees. All the people involved had entered Kyrgyzstan, in the aftermath of the May 13-14, 2005 events in Andijan.

The vilayat of Andijan is situated in the eastern part of the Ferghana Valley. The administrative centre is the city of Andijan. The vilayat of Andijan borders the Kyrgyz regions of Osh and Jalalabad, divided by the fast flowing Kara Darya. The Ferghana Valley, divided between Uzbekistan, Kyrgyzstan and Tajikistan, is an ethnically mixed region that traditionally brews opposition. In March 2005, the Kyrgyz part of the valley mounted a successful uprising against Kyrgyz President Askar Akayev leading to his resignation. In May 2005 there were demonstrations in Andijan, the Uzbek part of the Valley, when thousands of protestors took to the streets of Andijan, attacking a prison to protest the detention of 23 prominent businessmen. The men were charged with anti-constitutional activity and forming a criminal and extremist organization, Akramia, accused by the Uzbek government of having links with the outlawed radical Islamic party Hizb-ut-Tahrir. The arrested men formed the backbone of Andijan’s small business community giving employment to thousands of people in the impoverished and densely populated Ferghana Valley. Armed demonstrators then went to a prison and freed nearly 2000 inmates, including men accused by the Uzbek government of criminal activities. Disorder ensued with reports that suggested that the government had lost control of parts of the country’s northeastern border.

As troops moved on the central square in Andijan to disperse the crowds a wave of Uzbek refugees moved northwards to the border of Kyrgyzstan. The Kyrgyz government claimed that about 1500 Uzbek refugees crossed into Kyrgyzstan following the event. Among them 530, including 96 women and 21 children, were accommodated in tents provided by Kyrgyz authorities just a couple of hundred yards from the Uzbek border along the Kara Drya in the Suzak region of Jalalabad. About 700 reportedly found refuge in Uzgen, a town in the Osh province while many more found refuge with friends and relatives in the Osh and Jalalabad provinces. 

While the numbers are not large the Kyrgyz government is keen on finding a solution to the problem. The Kyrgyz government’s concern is not unfounded. Southern Kyrgyzstan is home to large numbers of ethnic Uzbeks and the region is yet to find a solution to the problem of distribution of scarce land and water resources between the two communities. In the immediate aftermath of the breakup of the Soviet Union Osh had been witness to clashes between ethnic Uzbeks and Kyrgyz over land and water rights. In addition to the possibility of destabilization due to a spread of the Andijan events in southern Kyrgyzstan, there was also apprehension that any change in the population patterns could exacerbate long-standing Kyrgyz-Uzbek border issues. About forty sectors of the Uzbek-Kyrgyz border have not been delineated. This often leads to clashes between groups. There are altogether three Uzbek enclaves lying within Kyrgyzstan and seven Kyrgyz enclaves surrounded by Uzbek territory. While claims and counter counter claims will continue to be made it is clear why even small changes of ethnic composition along the borders is discouraged by the Kyrgyz government. It is not surprising therefore that the Kyrgyz government had been categorical that while it had provided temporary refuge to the Uzbeks who crossed over, when the situation in Uzbekistan stabilized they should return. It has been noted that the fact that some of them are now being sent to a third country is principally due to external pressure.

While Uzbek refugees await transfer to their permanent destinations some larger issues emerge from the situation. The first involves the problem of groups who do not wish to return to their place of origin and the subsequent problem of their resettlement in a third country, in this case outside the region. The second involves their status, in case they do return. While the Uzbek government has designated a large number of the people who moved over to the Kyrgyz side as armed criminals, most have been designated as refugees by the Kyrgyz government. And a third is the role that states not directly involved in the process play in determining whether they return to their place of origin or are resettled elsewhere. All of these are complicated in the Central Asian case by the fact that the region is now host to troops and bases from external powers. Their presence and the aid attached to it means that bilateral issues are often complicated by external influence. The fact that a number of Uzbek refugees are now being sent to resettle elsewhere could well have an impact not just on Kyrgyz-Uzbek relations but also on Uzbek relations with the United States. An indication of this could be the recent Uzbek request, sent on the day that the Uzbek refugees were moved to Romania, to the American government to move its troops from the Karshi-Khanabad base.

By Anita Sengupta

Why Should We Listen to Her?

The refugee situation is one of the burning issues in today’s world, where refugees make up more than one percent of the whole population (Banerjee in Raja (ed.), 2003: 139). Moreover, a great majority – of over eighty percent – of refugees are women and their dependent children. (Ibid) The world’s refugee situation is thus strongly manifested in and lived through the gendered experiences of women refugees. Yet, even in the face of the telling figures, there however exists a striking disparity between the reality of the refugee situation and the business-as-usual of the refugee regime – refugee women’s experiences are deemed to fundamental otherness as “(H)istorically, the refugee definition has been interpreted through a framework of male experiences.” (UNHCR, 2002) Furthermore, research in the area “has traditionally focused on male experiences” (Reed, 2002) amounting to the fact that “men become the first focus of research and policy, women’s experiences become secondary. This lack of interest or awareness of women’s experiences can be seen in the responses from statutory bodies.” (Ibid) 

Without taking into account refugee women’s experiences, it is not possible to understand the refugee situation in a comprehensive and integrated manner. Omitting women’s experiences leads to a deficient and incomplete refugee regime and results in inadequate and often even faulty responses to the refugee situation. There is thus a strong argument for the importance of listening to refugee women’s experiences, and also chronicling them, in understanding the refugee situation and forging appropriate responses.

It is also of importance and interest to elaborate on the argument on a broader plain. It is possible to connect the argument for example to feminist historiography. In this connection, the argument for the importance of moving towards a more complete refugee regime through listening to women’s experiences can be strengthened by the notion that “a representative history can only be written if the experience and status of one half of humankind is an integral part of the story.” (Menon & Bhasin) Further, as the work of Ritu Menon and Kamla Bhasin on women’s narratives about the partition of India points out: “Hardly ever, and hardly anywhere, have women “written history”… Women historians have noticed this absence and emphasized the importance of retrieving women’s history through oral sources. Because women have used speech much more widely than the written word, oral history practitioners have found in interviews… a rich vein to mine and to surface what, so far, has been hidden from history… The real value of these oral testimonies… lies in their ability to capture the quality of women’s lives”. In the case of refugee women, such qualitative information derived from indeed listening to their experiences can, for example, vividly point out to the kind of specific needs refugee women have. 

The other side of the refugee experience – patriarchal norms as shapers of refugee women’s gendered experiences

“It is in the person of a refugee that women’s marginality reaches its climatic height.” (Banerjee in Raja (ed.), 2003: 139) What, then, amounts to the female refugee experience? What makes it gender-specific? The literature on the theme draws up a highly multidimensional picture of the issues, influences and vulnerabilities that a woman refugee faces. This multidimensionality makes the listening to women’s experiences, and hence properly understanding the refugee situation, a challenging and a necessary task. 

From the multitude of entry points to the gender-specificity of women refugees’ experiences I have selected an aspect, which appears as a major overarching factor greatly influencing and penetrating the gendered experience of refugee women – namely their status and position characterized by patriarchal norms. Particularly in the developing world, where “an overwhelming majority” (Banerjee in Raja (ed.), 2003: 139) of refugee women come from, patriarchal norms direct, to a large extent, women’s socio-cultural and economic positions. Under situations of conflict, these contribute to and become manifested in women’s destinies. 

Yet, the gendered experience is always contextual. There is no single bloc of a female refugee experience as “refugee women are not merely women, but possess other identities that relate to race, class, ethnicity and religion”. (Kaapanda & Fenn) It must thus be kept in mind that these “other identities may divide women more than they are united in their common gender”. (Ibid) Yet, I argue, and the literature on the theme also suggests, that patriarchal norms are a common denominator to refugee women’s experiences from countries and societies under conflict, marking the experiences women refugees frequently go through. It is thus imperative to listen to women’s experiences in order to understand the factors, of which patriarchal norms are part / in which patriarchal norms are embedded in, that affect and contribute their refugee experience and create gender-specific needs which have to be met by appropriate responses.

My elaboration on how patriarchal norms mark refugee women’s experiences focuses on a few selected aspects which a number of sources highlight as of especial significance in the context. I would like to use a diagram to illustrate these aspects of patriarchal norms and the way in which they contribute to and manifest in women refugees’ experiences:

Gendered violence

Displacement situations are “universally often preceded and accompanied by physical violence.” (Hans, 2000) It has, however, to be noted that conflict affects men and women differently and “the targets of ethnic violence are particularly women and they suffer the worst forms of cruelty and indignity in the form of rape.” (Ibid) Gendered, sexual violence indeed stands out as a key denominator permeating refugee women’s experiences.

Women’s vulnerability to gendered, sexual violence in conflict and refugee situations is a strong manifestation of women’s patriarchally governed social positions. Patriarchal norms’ manifestations in this context are, moreover, dual in nature. On one hand, “Desecration of women’s honour to demoralize the enemy”, for instance, “has always been an important wartime strategy.” (Hans in Samaddar (ed.), 2003: 379) 

On the other hand, another, contrasting manifestation of the role of patriarchal norms in the gendered violence faced by women is described by Urvashi Butalia in what happened during the partition of India, where, when “women were concerned, the debate entered another realm altogether – that of the honour of the nation, and of its men”. (Butalia, 2000: 189) Characterizing the 
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gendered violence drawing from patriarchal norms faced by many women in the partition, was thus the notion that “While the men could thus save themselves, it was imperative that the women – and through them, the entire race – be ‘saved’ by them” through the martyrdom of women in the face of the threat of forced conversion and rape, through which “not only would they be rendered impure individually, but through them, the entire community could be polluted for they would give birth to ‘impure’ children.” (Ibid: 196, emphasis mime) 

Refugee women’s bodies are frequently the site of the protection of national honour and namely, the markers of male honour. (Banerjee in Raja (ed.), 2003: 143) The patriarchal control over refugee women’s sexuality can further be identified in the institutional responses, which vary with individuals. (Ibid: 146) As a historical example, women refugees from East-Pakistan who “were considered respectable and therefore useful for the nationalizing and state building project were accommodated within the majoritarian community.” (Ibid) Those women who, on the contrary, were not respectable, were further displaced and forced to remain permanent refugees in the margins of the society (ibid), facing another realm of gendered violence.

“The experience of being a woman refugee is already fraught with health risk and uncertainty” (Kennedy & Murphy-Lawless, 2003) – a plight with interconnected elements contributing to the risk and vulnerability. The gendered violence permeating women refugees’ experiences amounts in severe health and psychological problems understanding of which and appropriate responses to which can be attempted only when the experiences of women themselves are listened to. Further, as Asha Hans points out, “sexual violence is not only a personal trauma but has a social stigma attached to it”, which highlights the way in which a refugee woman’s status and sexuality are tied to the society – a further challenge for the understanding and for providing appropriate responses in refugee situation.

Dynamics of disempowerment and empowerment

Displacement is a two-way path on which refugee women are never merely marginalized victims but can in fact transform their marginality into agency. (Banerjee in Raja (ed.), 2003: 160) Indeed, “While it is true that during periods of intense crisis and dislocation, patriarchy can intensify and deepen the subordination of women, it is equally true that new space for manoeuvring is created. Dislocation can produce a climate in which women are no longer obliged to adhere to traditional, culturally determined roles.” (Kaapanda & Fenn) The spaces of empowerment brought about by displacement however face their negative counterpart in patriarchal norms where “the process of empowerment can be burdening. These women are different and therefore the world may consider them as empowered decision-makers able to take on the disaster confronting them, but society sees them as detractors from traditional socio-cultural norms. The process of empowerment therefore is complex and guilt ridden, and not easy in a hostile environment where patriarchal norms remain entrenched.” (Hans, 2000) 

Understanding the question of women’s disempowerment in refugee situations and the interplay of patriarchal norms in it, is of vital importance further because it also touches upon the destiny of refugee children. For example where “patriarchal norms have not prepared women for an independent life, especially as the heads of households in an unknown environment” there is a risk that “generations of children in refuge go without the common necessities of childhood” (Hans in Samaddar (ed.), 2003: 356).

Understanding the ways in which patriarchal norms lie in and influence refugee women’s experiences of disempowerment and / or empowerment is another vital dimension for a proper understanding of the refugee situation and for the formation of appropriate responses, to promote empowerment and / via the transformation and reformulation of old elements into progressive patterns. This does not address only refugee women – refugee men also need support where “the collapse of traditional structures of patriarchy and the lack of stability or security have undermined traditional gender roles”, at the face of which men frequently resort in violent means while confronting the erosion of their once domineering male identity and attempting to re-establish their sense of self (Kaapanda & Fenn).

The refugee regime as a reproducer of patriarchal norms 

Majority of refugee women indeed come from developing countries in which patriarchal norms mark their positions and further, their destinies as refugees. It is of critical importance anyhow to take another look at patriarchal norms – the way in which they are reflected and reproduced in the refugee regime.

Firstly, it can be interrogated to what extent the international refugee regime in itself is based on a fundamental patriarchal notion where it is based on the officials’ representing the refugees. Refugees are infantilized in a process where decision-making power is transferred from refugees to officials. (Kaapanda & Fenn) This process is especially strong with reference to women refugees who have the least opportunity to represent themselves but instead, “the practices of international organizations such as the UNHCR tend to delegate woman to the status of victim, which is a disenfranchising phenomenon”. (Banerjee in Raja (ed.), 2003)

Listening to and chronicling women’s experiences is extremely significant in tackling another challenge of paramount significance in the proper understanding of and appropriate responses to the refugee situation – namely, to respond to the “call for a definition of persecution which acknowledges the feminist theory of social bifurcation: that society is divided into public and private spheres… the public sphere is male-dominated and women are relegated to the private sphere.” (Jacqueline Creatbatch in Chimni (ed.), 2000: 35) Understanding this is imperative for a gender-conscious, more complete refugee regime because of “a distinct ‘women’s experience’ of the private sphere which is the site of gender oppression.” (Ibid) What, thus, amounts to the ignorance of women’s experiences of persecution is the fact that “the key criteria for being a refugee are drawn primarily from the realm of public sphere activities dominated by men”. (Ibid) An example of this is the shortcoming of the refugee regime to “correspond to the reality of the experiences of women in some societies”. (UNHCR, 2002: 8) As a result, women are not protected by the definition of a political refugee fleeing persecution for direct involvement in political activity while, in reality women are “frequently attributed with political opinions of their family or male relatives, and subjected to persecution because of the activities of their male relatives”. (Ibid: 9)  

A further, practical manifestation of the presence of patriarchal norms in the refugee regime marking women refugees’ experiences is illustrated by Susan McDonald: “Often it is the male who applies for and receives permanent residency status and he then will sponsor his wife.” (Ibid, in Canadian Woman Studies, Vol. 19, No. 3: 164) Such a procedure amounts to women’s vulnerability where, “When a woman does not have a secure immigration status, the fear of deportation can be overwhelming. An abuser may have made threats in this context or actually have withdrawn his sponsorship.” (Ibid)

Conclusions and further thoughts

From the viewpoint of this term paper, listening to women’s experiences, and also chronicling them, is particularly important in understanding the refugee situation and forging appropriate responses because patriarchal norms lie at the heart of many of women refugees’ gendered experiences and vulnerabilities and the fact that many of women refugees’ claims go unrecognised. Only through listening to women themselves can the interplay of these norms in what constitutes the great majority of the refugee experience be comprehended and responded to in a constructive and sustainable manner. Indeed, where listening to women in itself can be seen as amounting to participation: “To understand fully and address the protection concerns of refugee women, they themselves must participate” (UNHCR Guidelines on the Protection of Refugee Women, in Chimni (ed.), 2000: 191). Listening to women’s experiences can in itself also be an appropriate response to refugee situation where “Participation itself promotes protection. Internal protection problems are often due as much to people’s feelings of… lack of belonging to a structured society and lack of control over their own future… This may be particularly evident in overcrowded camp conditions. Refugee participation helps build the values and sense of community that contribute to reducing protection problems.” (Ibid: 192)

On a broader plane, listening to women refugees’ experiences, and chronicling them, is of particular importance because women’s experiences add a critical and vital dimension to “any analysis of the refugee situation’s impact on women and men, on the relations between them and also the relation between gender and social as well as historical processes.” (Menon & Bhasin, italics added) Also, a critical look into women refugees’ experiences highlights the imperative for being acknowledging the diversity of their experiences which “must not be underestimated” (Reed, 2002: 117) as women, like  asylum-seekers overall, are not a homogenous entity but originate from various geographical locations, with different identities and different stories of persecution. Gender-sensitivity needs to be exercised in a spirit which enables a better and a more sensitive exploration of the experiences of both women and men. (Reed, 2002: 117) Listening to women’s experiences is also important for it can pave the way for the recognition that the notion of gender element should also cover for example refugee claims based on differing sexual orientation. Further, as Asha Hans (2000) points out, listening to women’s experiences about how conflict “has affected women’s lives… is an important dimension in the general study of peace and conflict which is overlooked.” (italics added) 

Attention to women refugees’ experiences should also increase critical awareness on the reasons why people are forced to become refugees in today’s world to begin with. A critical factor contributing to this is severe economic disadvantage, which “stems from the globalised market and that in advanced economies, from where that globalised market is largely directed, national borders are used as a way to control the movement of labour while capital flows across borders are unimpeded. In that sense, the very concept of asylum-seekers, that is people who do not fall under the 1951 UN Convention, is the creation of a dominant narrative that is intent on retaining as limited a definition of refugee as possible in order to protect its own interests.” (Kennedy & Murphy-Lawless, 2003: 42) A gender-sensitive view taking into account women’s socio-economic positions reveals that, “presumably because more money is required to flee to Europe than is required to flee to refugee camps in neighbouring countries (as the great majority of refugees are forced to do), less than a quarter of the few asylum seekers… are women.” (Hayter, 2002: 7) Such accounts highlight the inequality between those on the favourable and those on the unfavourable side of globalisation, and further, the lot of women in this context, and call for critical self-reflection by the former on their involvement in and contribution to the problem.

By Maria Ahlqvist

[This paper was originally written as term paper assignment for the Second CRG Annual Winter Course on Forced Migration, Racism, Immigration, and Xenophobia] 
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Developing a Legal Regime for Refugees in Pakistan

Background

Refugee problem has been grave in Pakistan for the last 54 years but like many other post colonial states, comprehensive legal framework, structures or consistent mechanisms to deal with the issue has not been in place so far. Refugees are subjected to the same law as illegal aliens. Since there is no refugee-specific law, asylum seekers and refugees are dealt with under ad-hoc administrative arrangements that are generally arbitrary and discriminatory. Although, over the years there is a change on the part of state to amend the existing laws and devise mechanisms to manage refugee problem but they are not comprehensive enough to address refugee issues in a holistic manner. Rather these measures have largely proved to be counter-productive.

Looking back Pakistan performed the task of managing influx of refugees fairly well in 1947 and then in the 80s in the case of Afghan refugees. Pakistan successfully managed the seven million refugees migrated from India in 1947. A refugee rehabilitation agency, Refugee Rehabilitation Finance Corporation (RRFC), was established for the settlement process, which really provided a useful experience for settlement and resettlement issues. The second substantial experience was the Afghan refugees where, following the Soviet invasion in Afghanistan in 1979, more than three million refugees crossed into Pakistan. Pakistan has been able to manage such a large number of refugees with internal and international support. Apart from UNHCR, WFP, UNICEF, WHO and FAO numerous other international organizations provided substantial financial and material support for Afghan refugees.

Despite experiences of such magnitude to deal with refugees and being member of UNHCR’s Executive Committee (ExCom) for a long time, Pakistan is not a signatory to the 1951 Convention Relating to the Status of Refugees and the 1967 Protocol, neither there has been any substantive law or policy on refugees. All kinds of refugees are regarded as illegal aliens. They are dealt under the Foreigners Act, 1946 enacted by the Government of British India. However in case of 7 million migrants from India some rules, regulations, laws were made and devised to rehabilitate them as the said Act was swept aside since it proved to be useless. Therefore the Registration of Claims Act, 1956 and subsequently The Displaced Persons (Compensation and Rehabilitation) Act, 1958 were promulgated which laid down procedures for the resettlement of refugees from India. The Government wound up the system after refugees’ settlement was considered to be as complete. 

Institutional Mechanism

Currently three ministries are involved in refugee management: The Foreign Office looks after the international conventions, the Interior Ministry is responsible to keep an eye on the influx across the border and restricting the movement of refugees and illegal immigrants, while Ministry of Kashmir Affairs and Northern Areas & States & Frontier Regions (generally referred as Kashmir Affairs Division or SAFRON in the press) is involved in relief and rehabilitation of Afghan refugees and related affairs through the Chief Commissioner Afghan Refugees. Like in the case of refugees from India in 1947, Government of Pakistan created a separate agency to deal with Afghan refugees in 1980. Commissioner Afghan Refugees were appointed in three provinces of the country: NWFP, Punjab and Balochistan, with a Chief Commissioner based in Islamabad, which is a subsidiary of Ministry of Kashmir Affairs Division. All international aid is channelized and programmes implemented through the respective commissioners’ offices. 

Afghan Refugees

The experience of Afghan refugees, expanded over more than two decades, has been of great magnitude as Pakistan hosted more than three million Afghan refugees at one time during the peak of crisis in the 80s. Another largest influx of refugees began in mid 2000 as a result of heavy fighting in Northern Afghanistan combined with severe drought. UN refugee agency estimated that more than 172000 Afghans entered Pakistan in 2000. Third wave of thousands of Afghans took place in 2001 following the American air strikes, according to the official figures at the start of the year 2.2 million Afghans were present in the country, with an estimated 290,000 new refugees were thought to have entered since December 2001.

In the beginning, Afghan refugees were granted temporary asylum entirely on humanitarian grounds by the Government. However, following the Geneva Accord in 1988 and subsequent fall of Najib regime in 1992, there was a shift of policy towards Afghan refugees as they became liability for Pakistan following refusal by the international community to financially share Pakistan’s burden owing to ‘donor fatigue’, particularly after the Taliban took over and were recognized by GOP in 1997. More and more restrictions were imposed to restrain movement of refugees within and across the border. Repatriation of Afghan refugees continued to be emphasized afterwards. In November 2000 the Pak-Afghan border was officially closed for Afghan refugees. The Foreigners Act, 1946 was amended in July 2000 whereby all foreigners without valid travel document can be imprisoned up to three years with fine while foreigners entering Pakistan’s territory on purpose without valid documents may be put behind the bars for ten years with fine. 

While thousands of Afghan refugees were accommodated in the camps, alongside, a large number of Afghans were allowed to do business and move freely in the country since 1980. In 1996 the Government notified that refugees were free to move outside the camps and earn livelihood for themselves in the wake of cessation of aid by international community in 1995. It created a host of political and social problems in terms of law and order in Pakistan. But their prolonged stay in Pakistan, extended over more than two decades, made it difficult to keep track of Afghan refugees, as they had mingled with the local population particularly in big cities like Islamabad, Pehshawar, Karachi, Quetta and Lahore. As per official figures 1.44 million Afghans are living in urban areas. A large number of them have obtained National Identity Cards and passports as well. Therefore, a National Alien Registration Authority [under the Foreigners (Amendment) Ordinance, 2000] was established for the registration of refugees, asylum seekers and economic migrants so that they could be issued cards, which would save them from police highhandedness, and they may be given work permits, stay or repatriated, if needed, afterwards. But the process remained slow and foreigners were reluctant to get themselves registered due to lack of trust. According to the Ministry of Interior there are roughly two million illegal immigrants in Karachi alone. Overall around three million foreign nationals are believed to be in the country including Indians, Iranians, Burmese, Bangladeshis etc.

Another wave of thousands of refugees was generated following the attack on Afghanistan by the USA. Although Pakistan sealed its western borders under the Close Door Policy taking hardening stance to not allow the new influx of refugees into Pakistan. But border closure was largely ineffective because of 1400 km long porous border and Afghans kept coming through the unfrequented routes. The hardening stance of GOP led to the major problems for carrying out operation of assistance by UNHCR. Govt. of Pakistan continued to insist that camps for displaced should be set up inside Afghanistan. However the issue culminated in signing an accord between the UNHCR and the Government of Pakistan (GOP) whereby UNHCR was able to establish camps on certain selected locations near the border areas. The Afghans were allowed to enter Pakistan as ‘externally displaced persons’ and not as refugees and they were strictly confined to camps established near the border areas. 

Kashmiri Refugees

Kashmiri refugees are estimated to be 17000 migrated from Indian controlled Kashmir, registered at 15 camps in Azad Jammu and Kashmir (AJK). Another 20,000 refugees are said to be living with their relatives and friends. Kashmiri refugees are taken care of by the Government of AJK with the support of Government of Pakistan. Government of AJK and GOP has never been able to get them recognized by the UNHCR. Nevertheless there are few international organizations providing intermittent support for the refugees and IDPs in AJK. Recently UNHCR has shown interest to negotiate the issue of recognizing the Kashmiri refugees.

Conclusions

Since Independence of Pakistan, for Government, under civil or military regimes, the law or policy regarding the refugees, asylum seekers and migrant workers, has never emerged as priority issue at the national or provincial level. It is high time for the Government of Pakistan to sign the 1951 Convention. There is a continued call for the development of legal framework, relevant institutions and structures to address refugees’ matters. However the proposed Model National Law on Refugees drafted by the Eminent Persons Group constituted by the UNHCR can provide bases to develop comprehensive national policy and laws addressing the needs of refugee protection as well as IDPs in a holistic manner. The draft has been formally submitted to the Government of Pakistan for consideration and adoption. More efforts are needed on the part of UNHCR to provide technical assistance in formulating policies and laws in the context of emerging realities and increasing complexity of the issue. Institutional capacity building with reference to refugee management is another major area where international organizations in general and UNHCR in particular, can play a critical role in enhancing the capacity of state institutions to effectively deal with refugees and IDPs in Pakistan. 

By Atta ur Rehman Sheikh

The Guiding Principles: Normative Status, and its Effective Domestic Implementation

(Text of a public lecture by Robert Kogod Goldman in Kolkata on August 16, 2005)
I would like to thank the Mahanirban Calcutta Research Group (CRG) for inviting me to give a series of lectures touching on issues related to Forced Displacement, the Guiding Principles on Internal Displacement and International Law. This lecture series is part of an ongoing and, as I gather, a very fruitful collaboration between the CRG and the Brookings Institution-Bern University Project on Internal Displacement. As I worked very closely with Francis Deng and Walter Kalin in developing the normative framework applicable to internally displaced persons (IDPs), I hope that these lectures will provide some useful insights into the origins, substantive content and normative character, as well as the impact to date, of the Guiding Principles on Internal Displacement.

Origin of the UN Mandate on Internally Displaced Persons

It was not until the early 1990s that international concern began to increasingly focus on the plight of IDPs, i.e., people forced from their homes as a result of armed conflict, communal violence, serious human rights and humanitarian law abuses and/or natural or man–made disasters and who remain uprooted and at risk within their own countries. Unlike persons who flee across international borders and thereby may be entitled to the status and protective international legal regime applicable to refugees, IDPs remain within their country and, as such, are subject to the jurisdiction of their own government, whose very actions or policies may have caused their displacement and which all too frequently may be unwilling or unable to protect or assist them. 

Although IDPs are theoretically entitled to enjoy the same human rights as the rest of the country’s citizenry, experience amply indicates that they are rarely able to do so. Indeed, forced displacement frequently entails multiple human rights violations since it “breaks up the immediate family . . . cuts off important social and community ties; terminates stable employment relationships; precludes or forecloses formal educational opportunities; deprives infants, expectant mothers, and the sick of access to food, adequate shelter, or vital health services; and makes the displaced population especially vulnerable to acts of violence, such as attacks on camps, disappearances, or rape.”
 

Whereas in 1982, it was estimated that some 1.2 million were forcibly displaced in eleven countries, by 1995 an estimated 20 and 25 million IDPs were located in some forty countries, approximately double the number of refugees worldwide.
  Of those displaced by conflict and human rights violations, more than 12 million are displaced throughout Africa, 4 to 5 million in Asia (before last December’s, devastating, tsunamis), 3 to 4 million in Europe, and more than 2 million in the Americas. As Roberta Cohen of the Brookings Institution has noted, relief agencies and NGOs working in the field, recognizing the magnitude of this humanitarian crisis, sought to help IDPs, but “they found that they had no clear rules for doing so. Indeed, the UNHCR, UNICEF, and NGOs began to appeal for a document they could turn to that would define IDPs and their entitlements.”
 James Grant, UNICEF’s former executive director, aptly stated: “The world has established a minimum safety net for refugees. Whenever people are forced into exile…refugees can expect UNHCR to be on the scene in a matter of days or on the outside, a matter of weeks. This is not yet the case with respect to internally displaced populations.”
  It should be pointed out that the International Committee of the Red Cross (ICRC) is mandated by the Geneva Conventions of 1949 to assist victims of armed conflicts, including internally displaced populations, and has a right of initiative under its statues to offer its services to governments in situations falling short of armed conflict. Although the ICRC has undertaken important activities on behalf of IDPs where it has been granted access, it was generally felt that the sheer magnitude of internal displacement worldwide not only exceeded its capacity to act, but also required a more comprehensive and particularized response by the international community.

Within the UN system, many saw unchecked, large-scale internal displacement as the precursor of large-scale refugee flows in volatile regions, which, in turn, could provoke serious political and security problems. In a similar vein, Secretary-General Kofi Annan admonished that if not addressed, such displacement could “spill across borders and upset external and regional stability.”  He also described the crisis of internal displacement as an “unprecedented challenge for the international community: to find ways to respond to what is essentially an internal crisis.” NGOs, while sensitive to issues of national sovereignty, became increasing vocal in insisting “when governments deny access to populations at risk and deliberately subject them to starvation and other abuses, the international community must find ways to provide the needed assistance.”

As global awareness of the plight of the internally displaced gradually increased, “international discussions increasingly focused on ‘a right to humanitarian assistance’” and, as Roberta Cohen, notes “UN agencies and NGOs became far more active in hard diplomatic bargaining to persuade both governments and rebel forces to allow food and supplies to reach displaced persons at risk. In the case of Iraq in 1991, the international community not only demanded access to hundreds of thousands of displaced Kurds but set up a security umbrella to protect them. Subsequent UN Security Council resolutions demanded access to internally displaced populations in other countries as well and at times authorized the use of force to facilitate the delivery of relief and to provide protection to them.”
  NGOs, with the support of certain key States, moreover, began pressing for the creation of a mechanism within the UN system that would focus on IDPs and develop standards to protect them. 

Responding to these pressures, in 1992 the UN Human Rights Commission passed a resolution calling on the Secretary-General to name a representative on internally displaced persons to monitor situations of internal displacement worldwide and to devise ways to better protect and assist them.
  In particular, the resolution called on the representative to examine the applicability of international human rights and humanitarian law, as well as principles of refugee law, to the protection of IDPs.
  Shortly thereafter, the Secretary-General appointed Francis M. Deng, a distinguished former Sudanese diplomat and legal scholar, to that position.

Dr. Deng was situated at the Brookings Institution in Washington and from that location moved rapidly in assembling a team of legal scholars from Europe and the United States to assist him in preparing the study requested by the UN Human Rights Commission. I should note, parenthetically, that I had the good fortune to chair the legal team established under the joint auspices of the American Society of International Law and the International Human Rights Law Group (now Global Rights) to assist Dr. Deng in the preparation of that study. The members of the various legal teams working with the Representative met periodically in Washington and Europe from 1993 to 1995. Importantly, legal experts from the ICRC and UNHCR also participated in these meetings. The studies prepared by these teams were eventually merged into a single document titled Compilation and Analysis of Legal Norms applicable to the internally displaced that Dr. Deng presented to the UN Human Rights Commission in 1996, which was followed by a supplement in 1998.

Methodology and Key Conclusions of the Compilation and Analysis of Legal Norms

The Compilation and Analysis of Legal Norms adopted a “needs–based”, rather than a “rights-based” approach. This required first identifying the basic needs of IDPs and then determining the extent to which interna​tional human rights law, international humanitarian law and refugee law, by analogy, meet those needs in three recognized situations in international law. These situations, which cover most cases of internal displacement, are: (l) situations of tension and disturbances, or disasters in which human rights law is applicable; (2) situations of non-international armed conflict governed by the central principles of humanitarian law and by many human rights guarantees; and (3) situations of inter-State armed conflict in which the detailed provisions of humanitarian law become primarily operative and many fundamental human rights norms remain applicable.

The study concluded that while existing international law covers, albeit in a dispersed and diffuse manner, many aspects of particular relevance to internally displaced persons, there are many areas in which the law provides insufficient legal protection owing to inexplicit articu​lation or normative and other kinds of gaps. Specifically, the study identified seventeen areas of insufficient protection and eight clear gaps in the law. Regarding inexplicit articulation, the study found that there are numerous areas where a general norm exists, but a corollary, more specific right relevant to the needs of the internally displaced has not been articulated. For example, although there is a general human rights norm guaranteeing freedom of movement, there is no explicit right to find refuge in a safe part of the country. Similarly, although a general norm prohibits cruel, inhuman or degrading treatment, there is no express norm prohibiting the forcible return of IDPs to dangerous areas within their own country. Another example can be found in the area of non-discrimination, where treaties prohibit discrimination, inter alia, on the basis of any “other status” of the person concerned. Although this can be interpreted to include the status of being internally displaced, no au​thoritative body has yet rendered such a decision. Moreover, although human rights treaties prohibit arbitrary detention, the preconditions for lawful detention of internally displaced persons in closed camps are unclear. In addition, although there may be a general norm covering essential medical care, the special needs of displaced women in the areas of reproductive and psychological health care has not yet been clearly articulated. 

Regarding gaps in the law, the study found numerous instances where the law is silent. For example, no international instrument contains an express right not to be arbitrarily displaced. Other such gaps are the absence of a right to restitution of property lost (or compensation for its loss) as a conse​quence of displacement during armed conflict situations, a right to have access to protection and assistance during displacement, and a right to personal documentation. In such cases, the study indicated that such rights would have to be inferred from other provisions of law. 

Further gaps occur where a legal norm is not applicable in all circumstances. For example, because human rights law is generally binding only on State agents, the internally displaced lack sufficient protection in situations of internal tensions and disturbances where vi​olations are perpetrated by non-State actors. Another instance of insuf​ficient protection occurs in situations falling below the threshold of ap​plication of humanitarian law, in which restriction or even derogation of human rights guarantees might be permissible. Finally, there are “ratification” gaps which are still numerous. Such gaps can result in a vacuum as regards legal protection for the internally displaced in those States that have not ratified key human rights treaties and/or the Additional Protocols to the 1949 Geneva Conventions.

Without stipulating the nature of a future international instrument applicable to the internally displaced, the Compilation and Analysis of Legal Norms did suggest the need to both restate general principles of protection in more specific detail and address the grey areas and gaps identified in the study. In this regard, Dr. Deng and his legal team felt that restating and clarifying legal norms in a single coherent document could reinforce and strengthen existing protection. 

Early on, it was deemed wise not to go the treaty route, but instead to elaborate a comprehensive set of guiding principles. There were three principal reasons for this decision. First, there was little support by States for a new binding instrument, largely because of sensitivity over issues of national sovereignty. Second, treaty making is notoriously slow, and there was an immediate and pressing need to comprehensively address the plight of displaced persons. Third, the Compilation and Analysis confirmed that, despite identified gaps and grey areas, a good deal of international law applicable to IDPs already existed. “What was required was to bring together the myriad of provisions now dispersed in a large number of instruments and to tailor them to the specific needs of the internally displaced.”
  

Armed with a mandate from the UN Human Rights Commission and the General Assembly to develop an “appropriate” framework based on the Compilation and Analysis, Francis Deng and his legal team began drafting the Guiding Principles on Internal Displacement over a two-year period.
  This exercise involved broad consultations with representatives of international organizations, specialized agencies and institutions, such as the ICRC and UNHCR, regional bodies from Africa, the Americas and Europe, international legal experts, , and NGOs from all regions of the world. The Guiding Principles, which were finalized at an expert consultation in Vienna in January 1998, were submitted by the Representative of the Secretary-General to the UN Human Rights Commission several months later.

The Guiding Principles on Internal Displacement

The Guiding Principles on Internal Displacement consist of 30 prin​ciples, which are comprehensive in scope and apply to all phases of displacement. As the Introduction to the Guiding Principles indicates, they “address the specific needs of internally displaced persons worldwide.” As such, they identify key rights and guarantees relevant to protecting persons against forced displacement, and to protecting and assisting them both during displacement and during their return or resettlement and reintegration.

A key precept underlying the Guiding Principles is the concept of national sovereignty as a form of responsibility, which Francis Deng espoused and raised in his dialogues with governments. This concept essentially “…stipulates that states, as a measure of their sovereignty, have the fundamental responsibility to provide life-supporting protection and assistance for their citizens. If they are unable to do so, they are expected to request and accept outside offers of aid. However, if they refuse or deliberately obstruct access and put large numbers at risk, the international community has a right and even a responsibility to assert its concern. . . Deng repeatedly has pointed out that no state claiming legitimacy can quarrel with its commitment to protect all of its citizens. Sovereignty must mean accountability to one’s population and also to the international community in the form of compliance with international human rights and humanitarian agreement.”
  In this connection, Roberta Cohen indicates that “it is worth noting that no government has ever explicitly challenged the concept of sovereignty as responsibility, no doubt because any government that did so would have to argue that sovereignty would allow a state to deny life-sustaining support to its citizens.”

Accordingly, the Guiding Principles provide that national authorities, consistent with their duty to respect international human rights and humanitarian law, are obliged to “prevent and avoid conditions that might lead to displacement” (Principle 5) and where it occurs, “have the primary duty and responsibility to provide protection and humanitarian assistance to internally displaced persons within their jurisdiction” (Principle 3) and to establish the conditions for ending displacement through voluntary return or resettlement” (Principle 28). 

The Principles describe, but do not define, who is an internally displaced person.  For the purposes of these principles, internally displaced persons are:

persons or groups of persons who have been forced or obliged to flee or to leave their homes or places of habitual residence, in particular as a result of or in order to avoid the effects of armed conflict, situations of generalized violence, violations of human rights or natu​ral or man-made disasters, and who have not crossed an internationally recognized State border.

As Professor Walter Kalin, the current Representative of the Secretary-General on the Human Rights of Internally Displaced Persons, writes “this description of an internally displaced person highlights two elements: (1) the coercive or otherwise involuntary character of movement, and (2) the fact that such movement takes place within national borders.”
  Therefore, the Guiding Principles do not apply to migrants who voluntarily leave their homes for economic, social or cultural reasons. They do, however, apply to persons uprooted by natural or man-made disasters and development projects. Such persons not only may require life-sustaining aid, but frequently are discriminated against by national authorities on political, cultural or ethnic grounds or suffer other human rights abuses. It is important to note that the list of reasons for displacement in the Guiding Principles “is not exhaustive as indicated by the use of the words ‘in particular.’”

As stated in the document itself, the Guiding Principles reflect and are consistent with international human rights and international humanitarian law. Indeed, many of the principles, particularly those relating to protection during displacement in Section III (Principles 10-23), are essentially declaratory of customary law. The principles in this Section first restate applicable human rights law and then specify their relevance for IDPs by specifically spelling out what these guarantees mean in the context of displacement. Many of these principles blend basic international humanitarian law rules and principles with key human rights guarantees, thereby underscoring the shared purpose of both bodies of law, that is, to safeguard human life and dignity. Others have either been modeled on or are near verbatim transcriptions of provisions in humanitarian law treaties and thus apply to situations of conflict-induced displacement. For example, Principle 6 expressly recognizes a right not to be arbitrarily displaced. This right is inferred from various human rights guarantees, including freedom of movement and residence, and humanitarian law provisions dealing with the forced displacement of civilians during armed conflict. Paragraph 2 of Principle 6 sets forth categories of prohibited displacement, including displacement occasioned by armed conflict. By stating that such displacement would be arbitrary during armed conflicts unless the security of the civilians involved or imperative military reasons so demanded, this principle reflects several provisions of the Fourth (Civilian) Geneva Convention and the Protocols Additional to the Geneva Conventions.
  However, other basic guarantees, such as Principle 12 (3) on protection of IDPs from discriminatory arrest and detention resulting from their displacement, Principle 18 on the right to an adequate standard of living, Principle 21 on the protection of property, and Principle 23 on the right to education, also apply to those persons who may have been displaced by situations not entailing armed conflict, such as development projects or disasters.

Section IV of the Guiding Principles deals with the important issue of humanitarian assistance. As previously noted, Principle 25 reaffirms the primary duty and responsibility of national authorities to provide humanitarian assistance to their displaced citizens. This principle also provides that international humanitarian organizations and other appropriate actors have the right to offer their services in support of the internally displaced and that such an offer shall not be regarded as an unfriendly act or as interference in a State’s internal affairs. Consistent with the principle of national sovereignty, this Principle implicitly recognizes that no such external assistance can be undertaken without the consent of the State concerned. However, in accordance with the concept of sovereignty as responsibility and provisions in humanitarian law instruments, such consent cannot be withheld for arbitrary reasons, especially if the government concerned is unable or unwilling to provide the required assistance. As Walter Kalin notes, national authorities “…can hardly keep out all organizations providing such assistance for prolonged periods of time without falling into arbitrariness.”

The last section of the principles deals with the post-displacement phase, addressing return, resettlement and reintegration. These principles were largely inspired by and reflect certain basic tenets of refugee law. However, it should be recalled that since IDPs, unlike refugees, remain in national territory, they should retain and be entitled to exercise the full rights of citizenship. Although refugee law provided useful guidance to the drafters of these particular principles, that body of law is not directly applicable to IDPs who “should not be treated like refugees whose treatment is very often assimilated to the lower standards applicable to aliens legally present in the country of refuge”
  and who need the substitute international protection afforded by refugee conventions.

Principle 28 (1) stipulates the primary duty and responsibility of competent authorities to establish conditions and to provide the means by which IDPs may return voluntarily, in safety and with dignity, to their homes or habitual places of residence or to resettle voluntarily in another part of the country. While not tantamount to an individual right to return to one’s home, this principle does set forth appropriate solutions to problems associated with post-displacement. Principle 28 (2) provides that special efforts should be made to ensure the full participation of IDPs in the planning and management of their return, resettlement or reintegration. It also provides that, if resettled in another part of the country, such IDPs should not be discriminated against as a result of their displacement and shall have the right to fully and equally participate in public affairs and have equal access to public services. Finally, Principle 29 (2) indicates that returned or resettled IDPs should be able to recover, to the extent possible, their property or possessions and, when not possible, to obtain appropriate compensation or other form of just reparation.

It is important to note that the Guiding Principles do not alter, replace or modify existing international law or rights granted to individuals under domestic law. Rather, they are designed in large measure to provide guidance on how the law should be interpreted and applied during all phases of displacement. By calling on “all authorities and international actors” to respect their obligations under international law, including human rights and humanitarian law, the principles also seek to prevent and avoid conditions that might lead to displacement in the future.

The Legal Character of the Guiding Principles

The Guiding Principles, as elaborated, are not a legally binding document. As the Representative of the Secretary-General on the Human Rights of Internally Displaced Persons has pointed out, unlike, treaties, declarations, resolutions or recommendations, “they have not been negotiated by States but prepared by a team of experts in close consultation with the concerned agencies and organizations and then submitted to the Human Rights Commission. Thus, they do not even constitute typical soft law, i.e., they do not belong to those recommendations that rest on the consensus of states and thereby assume some authority that may be even taken into account in legal proceedings, but whose breach does not constitute a violation of international law in the strict sense, and thus does not entail State responsibility. Their soft law character stems not from the process of elaboration but from their content which is solidly grounded in existing international law.”

As previously stated, many of the principles, especially those relating to the displacement phase, were deduced from more general human rights norms or principles that are already part of customary international law. This is amply documented in the Compilation and Analysis, as well the Annotations
  to the Guiding Principles prepared by Professor Kalin. Furthermore, the recently published study on customary international humanitarian law prepared by the ICRC bears out that the Guiding Principles, as applied to situations of armed conflict, restate in large measure customary international law.
  

To the extent that UN bodies, regional inter-governmental organizations and States, through domestic laws and judicial decisions, invoke and reiterate the applicability of the Guiding Principles in situations of internal displacement, the normative character of these principles will undergo change and over time many, if not all, of them may crystallize into and become part of customary international law. And, I would submit, that this process is well under way. For example, although the UN Commission on Human Rights and the General Assembly initially only “took note” of the Guiding Principles and the Representative’s stated intention to use them in his work, subsequent resolutions contained much stronger language, suggesting an endorsement of the document. In 2003, the Commission, for instance, expressed “appreciation” for the principles, called them a “standard”, welcomed their “dissemination, promotion and application” worldwide, and welcomed the fact that “an increasing number of States, United Nations agencies and regional and non-governmental organizations [were] applying them.”
  For his part, Secretary-General Annan strongly supported the Guiding Principles, calling them a “notable achievement” in the humanitarian area and in a report to the Security Council in 1999 requested that body to call on States to observe the principles in situations of mass displacement and recommended that the General Assembly and ECOSOC encourage States to develop national policies and laws “consistent with” the Guiding Principles.
  In March 2005, the Secretary-General in his report in UN reform, In Larger Freedom, urged States to accept the Guiding Principles as “the basic international norm of protection.” Based on this report, the Chairman of the UN General Assembly has circulated a draft Declaration for adoption by the Heads of State and Government in September of this year which contains language that recognizes the Guiding Principles as “the minimum international standard for the protection of internally displaced persons.” Furthermore, the Security Council has begun citing the principles in its resolutions and presidential statements.

Comparable support for the principles can be found at the regional level. For example, in Europe, the Parliamentary Assembly of the Council of Europe has urged member states to incorporate the Guiding Principles into their domestic law and the Organization for Cooperation and Security in Europe has recognized the Principles as a “useful tool” in fashioning national policies on internal displacement.
  The African Union (formerly the Organization of African Unity) has formally acknowledged the principles, and the Economic Community of West African States called on its members to disseminate and apply them. In addition, the Intergovernmental Authority on Development in the Horn of Africa called the principles in a ministerial declaration a “useful tool” in the development of national policies on internal displacement. Within the Organization of American States, the Inter-American Commission on Human Rights, the principal organ in the Americas for promoting and protecting human rights, endorsed the Guiding Principles in 1998 and was the first regional human rights body to create that same year a Special Rapporteur on internally displaced persons – a position I have held. The Commission has used the principles as a benchmark in monitoring States’ responses to internal displacement in both Colombia and Peru. Moreover, since the late 1990s, both the Commission and the Inter-American Court of Human Rights have issued numerous binding orders requiring the government of Colombia to protect thousands of displaced persons who are at risk in connection with the ongoing internal armed conflict in that country.

On the national level, the Guiding Principles have begun to have a practical impact.  A small but increasing number of governments have begun to develop policies based on the principles and have also incorporated their provisions into national law.
  For example, the Colombian government has an inter-ministerial body, which looks to the principles in its work on behalf of IDPs. Furthermore, Colombia’s Constitutional Court has issued two judgments citing the Guiding Principles in support of IDPs’ claims that they were not being provided with timely and sufficient assistance. In 2004, Peru’s congress passed legislation based on the Guiding Principles that provides benefits for the displaced. The government of Angola has incorporated the principles in a law pertaining to the resettlement of persons displaced by the civil war. Also, in Afghanistan, the principles are informing the provisions of a decree relating to the safe return of IDPs. The government of Georgia has announced at the UN that it would bring its internal law into line with the principles. In addition, various States, e.g., Burundi, Colombia, the Philippines, Sri Lanka, and Uganda, have developed national policies based on the principles.
  Moreover, several non-State actors involved in civil strife have used the principles. Specifically, in Sudan, the former Sudan People’s Liberation Movement and Army used the principles in devising its policy on IDPs, and the Liberation Tigers of Tamil Eelam have received some training based on them.

The response of humanitarian agencies and NGOs working in the field to the principles has been particularly noteworthy. For example, the Inter-Agency Standing Committee, composed of all the heads of the key international humanitarian and development organizations, welcomed the principles and has had their staffs apply them in their work with IDPs. The Office for the Coordination of Humanitarian Affairs published 10,000 copies of the principles and sent them throughout the world. Moreover, UNHCR developed various programs based on the principles for displaced persons in Sri Lanka and other countries. Global and local NGOs, working with lawyers, academics, women’s associations and others, have played an important role in promoting and seeking meaningful implementation of the principles. They have disseminated the principles, translated them into local languages, organized training sessions, and developed Power Point presentations, comic strips, and handbooks to make them relevant to local conditions.”
   To date, the Guiding Principles have been translated into 35 languages, including Assamese, and are being translated at present into Gujarati, Bodo, Karbi, and Meitei.  According to reports received from the field, displaced communities and IDP associations have found themselves “empowered” by the principles.  In Sierra Leone after learning of their rights, IDPs reportedly used the principles to call on UN agencies to provide education in camps.
 

The foregoing review indicates that there is ample evidence suggesting that international and regional organizations and an increasing number of states throughout the world have gradually come to accept the authoritative character of the Guiding Principles. It is submitted that these principles, which are based on hard law, are today not only an indispensable, practical tool, but also the minimum international standard for protecting the rights of IDPs and providing guidance to governments, international agencies, regional organizations and NGOs in their dealing with them. Accordingly, the Guiding Principles, from a normative standpoint, have succeeded in filling a major gap in the international protection system for persons involuntarily uprooted from their homes.

The Need for Effective Domestic Implementation of the Guiding Principles

The Guiding Principles do not have any monitoring or enforcement mechanisms, which can be invoked by IDPs in need of protection and assistance. Moreover, acceptance of the principles by States does not necessarily guarantee their effective implementation. In this regard, Professor Kalin notes that many governments faced with internal displacement, even when disposed to act, “lack the necessary capabilities and tools including laws, policies and institutions to do so.”
  He pointed out in his first report as Representative on the Human Rights of IDPs that, while attempts to incorporate the Guiding Principles into domestic law and policies and into regional international law are encouraging, some resulting laws and policies have not always succeeded in clarifying “how the rather abstract general principles of international law articulated by the Guiding Principles should translate into concrete action on the ground.”
  For this reason, he announced his intention “to assist governments by developing, in broad consultation with relevant actors, a manual which would provide law and policy makers with detailed guidance as to the content, institutional arrangements and procedures necessary to make the Principles operational at the domestic level.”
  This approach is consistent with the Secretary-General’s exhortation to Member States that they commit themselves to incorporate the Guiding Principles into their domestic law.

It is my understanding that the government of India, while expressing skepticism at the UN about the legal standing of the Guiding Principles, has begun to acknowledge their value as a practical tool for dealing with internally displaced populations. However, rather than continuing to adopt essentially ad hoc responses to internal displacement whose effects might discriminate between different groups of IDPs in different parts of the country, the Indian government might want to contemplate the advantages of enacting a comprehensive national law dealing with the internally displaced patterned on the Guiding Principles. By so doing, it would effectively “nationalize” basic rules to assist and protect IDPs, ensure, consistent with constitutional guarantees, that all its displaced citizens would be treated equally, and would, thereby, assume a major leadership role in Asia on this issue.

Promoting Awareness About IDPs in Pakistan

The cold war came to an end about a decade and a half ago. Ever since, a series of significant developments have taken place at global and regional level, some arousing expectations for peace everywhere and prosperity for all, others just annihilating such expectations. Consequently, several new hopes and new fears have been aroused. Meanwhile, a number of volcanoes, silent or sleeping for long, began to wake up and pose great threat to human security and dignity. On the other hand, fresher perspectives were developed on issues relating to human security, human prosperity and human dignity. 

In this context, an issue which has called for concerted and sustained global, regional and local focus is the issue of internal conflict. Important works on the causes and consequences of such conflicts have helped and guided the policy formulators to develop strategies to grapple with this and other related issues. In the midst of the inquiry into the causes of internal conflicts in different countries and in the quest for identifying different categories of victims harmed because of such conflicts, perceptive scholars and policy makers came across a whole range of people belonging to different regions, religions and cultures who had suffered in different historical eras but who were rarely, if ever, noticed by the rulers, scholars or historians. 

The proliferation of internal conflicts in Asia, Europe and Africa in the post cold war era has produced a large number of such people and a certain category was described as internally displaced people (IDPs). This term has attained popular currency and acceptance by now and it identifies as IDPs such persons who have been “forcibly uprooted from their homes by violent conflicts, gross violations of human rights and other traumatic events, but who remain within the boundaries of their own countries”. (Francis M. Deng, “Introductory note by the Representative of the Secretary – General on Internally Displaced persons” in Guiding Principles on Internal Displacement, undated.)

How to reach out to them and help them? Shouldn’t the IDPs be accorded the rights and guarantees relevant to their protection as the refugees enjoy? Who will give them these rights? Shouldn't the territorial states be told that they have an obligation to award these IDPs and their own citizens usually rendered vulnerable by the states themselves.

These and many other questions relating to the status, plight and entitlement to globally recognized and accorded rights and guarantees have kept busy the UN system, international and national civil societies and concerned scholars working on human rights and forced migration.

In fact, ever since Mr. Francis M. Deng, former Ambassador and Minister of state for Foreign Affairs of the Sudan, was given the assignment in 1992 to work as Representative of the UN Secretary General on Internally Displaced Persons, very focused campaigns have been launched to promote awareness regarding the IDPs in every region, encourage the preparation and publication of scholarly works on the IDPs, help organize seminars, workshops and conferences on IDP issues, strengthen the civil society, build up an international team of experts and help promote the idea of an international regime of  IDPs.

As a matter of fact, a number of scholars including Francis Deng, Roberta Cohen, Walter Kalin (current Representative of the UN Secretary General on Internally Displaced Persons) and international organizations including UNHCR, Brookings Institutions, Norwegian Refugee Council, Refugee Study Centre, Oxford, UK and U.S. Committee for Refugees have played significant role in promoting awareness about the IDPs around the world and encouraging the idea of an international regime of IDPs take root in the legal, humanitarian and power political corridors of the UN.

In contrast to the campaigns in Europe and North America, the campaign in Asia is rather inconsistent and non – assertive. True enough that workshops have been organized in India, in Particular, on the IDPs  and the conferences, seminars and workshops held from time to time on migration and other human development issues  in Sri Lanka, India, Thailand, Bangladesh, Nepal and Pakistan have often included presentations on internal displacement issues, very few good studies have surfaced so far. Again, very few Asian, specially South Asian organizations seem to be actively involved in promoting awareness about the IDPs (Among the South Asian Organizations, the Mahanirban Calcutta Research Group (MCRG), Kolkata, Refugee and Migratory Movements Research Unit (RMMRU), Dhaka and Refugee and Migration Studies Programme (RMSP) Karachi are now increasingly focusing on forced migration and on internal displacement issues with particular reference to South Asia.). There is clearly a need to do lot more and the awareness raising campaign regarding the status, plight and IDPs needs to be intensified in a country like Pakistan. (See Syed Sikander Mehdi, “Internal Displacement in Pakistan” in Refugee Survey Quarterly, Vol. 19, No.2, 2000, pp.89-100. This was one of the earliest studies on the IDPs of Pakistan.)
As a matter of fact, Pakistan is known all over the world as a refugee – hosting state. It hosted millions of Indian refugees who migrated to Pakistan on the eve of partition and after. It then hosted millions of Afghan refugees since the entry of the soviet troops in December 1979 in Afghanistan. Again, Pakistan is also known as a refugee – generating and refugee – sending state. Millions of non – Muslims had to migrate to India during the partition days and after. Likewise, about 10 million Bengalis became refugee and took shelter in India after Pakistan’s military action in former East Pakistan in March 1971. 

But Pakistan is little known as a country producing or having a variety of internally displaced people. Not much has been written in Pakistan or abroad about the IDPs in Pakistan. (Atta-ur-Rehman, "Internall Displacement Issue and UN’s Guiding Principles", Lahore: Aurat Publication and Information Service Foundation, undated.) Worse still, there is little awareness regarding the IDPs in the country and the civil society in Pakistan is very slow to take up the cause of the IDPs.

It is, however, heartening to note that two major initiatives in this direction were taken up during the last six months or so. The first was the holding of a one-day Orientation Workshop on Guiding Principles on Internal Displacement on 25 November, 2004 at Lahore and the second is the publication of a 63 page booklet in Urdu entitled Internal Displacement Issue and UN’s Guiding Principles(4). Atta-Ur-Rehman Sheikh from Aurat Publication and Information Service Foundation, Lahore was the Programme Coordinator for the workshop and is also the authorship and compilation of the booklet on internal displacement.

The orientation workshop at Lahore was perhaps the first of its kind to be held in Pakistan. Besides the key-note address delivered by prominent Journalist, human rights activist and director of Human Rights Commission of Pakistan (HRCP), I.A.Rahman, a background lecture was delivered by Syed Sikander Mehdi on IDPs and UN Guiding Principles on Internal Displacement focussing on the political and economic causes of displacement and the need for an international regime of IDPs sent the ball rolling and paved the way for presentation of a number of case studies based on the experience of the presenters and highlighting the diverse situations of internal displacement in Pakistan.

The presentations included “Displacement in Wana: South Waziristan “ by Saleem Shah, “ Displacement in Azad Jammu and Kashmir” by Sardar Shafiqur Rehman, “Historical Migration and Displacement in Bolochistan” by Asad Rahman, “Land Acquisition Act-1894, Mega Projects and Relocation” by Iqbal Akhtar Niazi, “Dams, Displacement and Intervention by Civil Society “ by Naeem Iqbal, “Mangla Dam Raising Project” by Arif Malik, “ Floods, Displacement and Rehabilitation” by Abdus Suboor and “Women and Displacement” by Sabiha  Syed.  The workshop was very ably moderated by the Programme Co-ordinator  Atta-ur-Rehman Shaikh.

This was an important workshop especially for the young journalists, lawyers and NGO people attending the workshop. The case studies brought into sharp focus dimensions of different displacement situations in Pakistan and the participants and resource persons lamented the prevailing apathy towards the IDPs in Pakistan. A consensus that developed at the workshop was that there was an urgent need for commissioning studies on internal displacement issues in Pakistan, organizing regular conferences and workshops on such issues and inviting scholars, activists and NGOs in the campaign for the rights of IDPs in Pakistan.  The participants also agreed that awareness-raising campaign regarding the IDPs should be intensified. 

A few months after the November 2004 orientation workshop on Guiding Principles on Internal Displacement, a booklet entitled Internal Displacement Issue and UN’s Guiding Principles was published by Atta-ur-Rehman Sheikh. This is an important study for four major reasons. First, very little has been published in Pakistan on internal displacement in general and on internal displacement in Pakistan in particular. This booklet is important in the sense that it introduces the subject and then moves on to discuss internal displacement in Pakistan. 

Second, the study covers three very important aspects. It contains a brief on internal displacement in Pakistan, a review of growing regional concern for internal displacement and an explanation of the UN Guidelines on Internal Displacement. In addition, it also gives names and addresses of organizations working on internal migration issues in Pakistan. 

Third, the booklet has been written in Urdu, in the national language of the country, in a language which is the language of the common people. In other words, the booklet is intended to reach out to wider circles of people in the country. (Urdu is not the mother tongue of the majority of people in Pakistan. However, it is a sort of lingua franca and people speaking different languages including Balochi, Punjabi, Pashtu and Sindhi usually talk to each other in Urdu. Again, a larger number of people can read and write in Urdu than in English and while English is generally regarded the language of the elite, Urdu is considered to be the language of the masses.)
Fourth, the study exhibits a proper understanding of issues concerning IDPs of Pakistan. Atta gives a brief but very informative account of internal displacement in the country and succeeding Government’s neglect of the issue. He tries to draw the attention of the policy makers and civil society toward the issue and conveys a strong message to the concerned circles in Pakistan and abroad. The message is: Internal displacement in Pakistan is an important issue and there is a need for focused studies and discourse on this theme and on other related issues. 

In short, the booklet is important because it has shown the way for research in an area of forced migration, which has remained neglected for a long time in Pakistan. 

The study, however, suffers from certain shortcomings. Some of these, in brief are:-

a) It seems to have been prepared in a hurry and is rather badly edited;

b) At the beginning, it should have had a little conceptual discussion on internal displacement itself and then it should have included a brief historical account of internal displacement in South Asia in particular; 

c) The account of internal displacement in Pakistan is not properly integrated with the UN Guiding Principles on Internally Displaced People;

d) While the study gives a fair account of displacement because of dam – building, motorway construction, famine, drought and flood, it makes no reference to displacement caused by the construction of military cantonments in different parts of the country. Though it refers to displacements because of insurgency and military operation in Baluchistan, it does’nt discuss the consequences of the military operation in Karachi in 1992. Again, the reference to displacement in Karachi due to internal feuds in the MQM – the dominant and popular political force in Karachi – is rather superficial. The roots are deeper and should have been discussed.

However, what renders the study really deficient is its lack of appreciation of the political dynamics and dimensions and its eagerness to treat the issue as a humanitarian issue and not as a political one. Any way, Atta needs to be complemented for introducing the issue of internal displacement in Urdu in Pakistan and in initiating a discourse on the subject. His study shows the way for further research and perhaps the need of the hour is to commission eight or ten well – researched papers on different aspects of internal displacement in Pakistan and put them in one volume. 

The Refugee and Migration Studies Programme (RMSP), Department of International Relations, University of Karachi, aims at launching such a study by mid 2006, on the eve of a two – day international conference at Karachi on internal displacement issues. At present, the RMSP is desperately trying to get funds for these projects from national/international sources.

By Syed Sikander Mehdi

Adivasis in the Coal Mining Tracts of Eastern India
Introduction: No alternative?

A 1984 quote of Indira Gandhi in her letter to Baba Amte:
 

“I am most unhappy that development projects displace tribal people from their habitats, especially as project authorities do not always take care to properly rehabilitate the affected population. But sometimes there is no alternative and we have to go ahead in the larger interest….”

Displacement, forcible eviction and dispossession are undeniable realities of life in the coal mining regions of India. Large-scale acquisition of land is the most important driver of this displacement; the Indian constitution, courts and government justify themselves in the name of ‘public good’, as evident in the following statement of the Supreme Court:
“The power to acquire private property for public use is an attribute of sovereignty and is essential to the existence of a government. The power of eminent domain was recognized on the principle that the sovereign state can always acquire the property of a citizen for public good, without the owner’s consent…. The right to acquire an interest in land compulsorily has assumed increasing importance as a result of requirement of such land more and more everyday, for different public purposes and to implement the promises made by the framers of the Constitution to the people of India”.
The ‘eminent domain’ concept that the Indian Constitution follows gives ‘the highest and most exact idea of property remaining in the government, or in the aggregate body of the people in their sovereign capacity’
 . This is the concept that operates behind the infamous Land Acquisition Law that enables the state to dislodge indigenous communities from their homes. Physical removal from the original place of residence is primary dislocation and has complex outcomes, but often displacement from natural resource based cultural/traditional occupations take place imperceptibly over a longer duration of time leading to a complete destruction of livelihood bases. This concept has led, over the last three decades of extensive mining development, to not only involuntary and forced displacement at the primary and secondary levels (Fernandes and Thukral, 1989) but dispossession through the destruction of livelihoods as a whole, turning humans into faceless Project Affected People (PAPs). The process has operated through in-migration, through the erosion of local environmental resources, through dereliction of the lands that have traditionally provided subsistence resources, through poor implementation of national safeguards and the neglect of international guidelines of care, and through stripping communities of rights over their own natural resources many of which were not formalized in law. In this paper, I have used three cases from eastern Indian collieries to problematise both this victimization by modern coal mining development and the agency that is emerging through small, place-based movements. The cases are from my involvement with some of these local groups and individuals since 1994 when I began a series of research projects examining the impacts of large scale coal mining on local communities that included an Oral Testimony collection from mining-displaced individuals and informal/unauthorized coal mining in the areas. 

State controlled coal mining and displacement of adivasis attract comparatively less attention from scholars than big dam projects
  or even the forest question
 because of the remoteness of mineral bearing tracts, their largest segment of inhabitants being from various indigenous groups, and the project-to-project nature of mines. Unlike large dam projects, mining projects have short gestation periods and scattered locations in remote and rural areas. Consequently, there is no data available yet on exactly how many people have so far been displaced by coal mining. Complex land transfers of the kind described by Rothermund and Wadhwa (1978) in their landmark research on Jharia-Raniganj altered the social fabric but as long as collieries did not have surface rights, the process of displacement remained slow. Min recent years in particular, large-scale and capital-intensive mining has been well known for causing displacement (Vicziany, 1998) particularly in absence of well-implemented examples of good practices and community involvement policies. The huge bureaucracy and technocracy supported by mining is insensitive to the plights of local communities (an example of this lack of sensitivity is found in the brick-sized book, Mining and Environment by Dhar and Thakur, 1995, which fails to devote any attention whatsoever to the post-mining social and economic conditions). Coal mining is the epitome of ‘modern India’ that began its journey during the colonial period; coal-powered electricity drives the engine of urban-industrial growth, forms the bases of comforts, and generates large amounts of revenue that proves to be attractive to those who plan India’s economy. The collieries are seen to be equivalent to nation building, particularly because about 67 per cent of India’s electric power comes from coal (330 Mt/y supporting 70,000 MW of electricity). As greater amounts of coal (60%, as against the 40% at the time of nationalization of the coal mining industry in 1971-’73) now come from open cut mines with larger footprints on the land, more people are displaced to make way for these mines (Lahiri-Dutt, 1999). As a Manager of Coal India Limited told me during one of my visits: 

“Tell me what can we do if these adivasis do not want to move? We need the coal for national development. In the next ten years, India will need 650 million tons of coal per year to meet its target power generation of 250,000 MW. Demands for coal are increasing, unproductive mines are being closed. What can we do? We are under pressure from our head office. These people will have to move out for the welfare of the country.”
Other attitudes to adivasis include a paternalistic view among many officials involved in mine design, planning and implementation processes. This attitude gets expressed in statements such as this one, from a responsible officer in CMPDIL, during our post-testimony Ranchi Roundtable, July 2002: 

‘These people have been living in poverty so far. They are backward. Their lives will have to be modernized.  Coal mining will bring them awareness and motivate them to work for their development’.

What coal-mining and related development gives rise to with regard to adivasi rights are fundamental issues that question the nature of this development. This is true of the older colliery regions of Raniganj and Jharia, especially of Jharkhand
, where adivasis have customarily enjoyed the use of a variety of natural resources (see Vidyarthi and Rai, 1976; Hasnain, 1991) forming a subsistence life based on the availability of local resources, which have not been bountiful, but with care and limited use, were adequate in spite of the advancing industrial-urban society and the influx of outsiders or dikus encroaching upon tribal land. The unwritten rights over land, forests and water were not incorporated with the laws of mainstream society, and have thus remained traditional, customary and belonging to families and communities rather than to individuals. Land usually belongs to the family rather than an individual, and often some uses of the land are not written down specifically in khatiyani
 documents that are prepared by local munshis (record keepers) and babus. Although laws have been enacted to prevent land expropriation and sales to outsiders, only individual and statutory titles are accepted and the customary rights of the communities are not recognized. Customary use of local natural resources by indigenous communities means a ‘de facto’ ownership, such as the natural springs mentioned in one of the cases. In case of deedless or gair majurwa
 land, their ownership through use over generations too puts forth a strong case, because they have been ploughed traditionally by villagers whose land lay adjacent to it. Not only are they uncompensated, the complexity arise from the co-existence of other laws as well. For example, the ‘non-transferable’ and hence inalienable tribal land is overruled to make way for coal mining through the use of legal tools such as Coal Bearing Areas Act (CBAA) as well as police force that override the rights of indigenous people. How can one detect adivasis putting up resistance to establish their claims over the local natural resources in such a situation? Whilst my intention is clearly to move away from the structuralist tradition to actor oriented approaches in examining adivasis and mining induced displacement, I must mention here that I am fully aware of becoming too essentialist about either. As I will narrate my case studies, it will become evident that my quest is to understand the role of agency as one embedded in the specificness of place but transcending the local through the resistance itself.

Three theoretical positions

Three broad theoretical positions have emerged in the last two decades on adivasi-development interface. The mainstream development practitioner groups working at international levels acknowledge dispossession as a matter of concern, but understand the extent of the problem from the perspective of bringing a human face to the existing developmental model. The World Bank, for example, in its institution-wide review (1994) noted that:

“When people are forcibly moved, production systems may be dismantled, long-established residential settlements are disorganized, and kinship groups are scattered. …Informal social networks that are part of daily sustenance systems – providing mutual help in childcare, food security, revenue transfers, labour exchange and other basic sources of socio-economic support – collapse because of territorial dispersion. Health care tends to deteriorate. Links between producers and their consumers are often severed, and local labour markets are disrupted. Local organizations and formal and informal associations disappear because of the sudden departure of their members, often in different directions. Traditional authority and management systems can lose leaders. Symbolic markers, such as ancestral shrines and graves, are abandoned, breaking links with the past and with peoples’ cultural identity. Not always visible or quantifiable, these processes are nonetheless real. The cumulative effect is that the social fabric and economy are torn apart.”
Policies adopted by the World Bank, therefore, allow for the retention of tribal autonomy and cultural choice: 

“Such a policy of self-determination emphasizes the choice of tribal groups to their own way of life and seeks, therefore, to minimize the imposition of different social or economic systems… national governments and international organizations must support rights to land used or occupied by tribal people, to their ethnic identity, and to cultural autonomy and that national governments or non-tribal neighbours should not compete with the tribal society on its own lands for its resources.”

The roots of this position lies in increasing recognition of human rights by different international agencies pursuant to The UN Universal Declaration of Human Rights and the 1986 Declaration on the Right to Development which provides that every person is entitled to ‘participate in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights and fundamental freedoms can be fully realized’. Consequently, World Bank has been engaged in a ‘third generation’ of environmental reforms, marked by a ‘major effort … to incorporate the environment into sectoral planning and national strategies, through various processes such as the Global Overlays Initiative which intends to internalize the global externalities into national environmental planning and the Bank’s sector work, operations and dialogue with governments and partners’ (Bosshard, 1996, p. 1-2).

The other perspective is that of metropolis-based non-governmental organizations operating primarily at national but also often at the international level. These groups have been effective in a way in drawing greater attention to the questions of tribal rights over local natural resources, tracing the range of disruptions in the lives of displaced people, and developing a structural critique of the process of development itself (Mundu, 2002; Ramagundam, 2001; Kothari, 2000; 1996). Some of these works are at the borderline of academe and activists’ spheres such as that of Chatterjee (2004), but keep drawing attention to aspects of ‘victimhood’ of the dalits ‘as twice damned’ with the publication of a new National Mineral Policy that aims to attract multinational investors for large-scale expansion of mineral exploitation in the country.

The third view has emerged through the work of researchers, primarily social scientists (Mathur, 2000; Cernea, 1991). The problematisation of indigeneity itself as against seeing the indigenous people either as ‘unspoiled children of nature’ forming the ‘other’ of the caste Hindu society or as groups to be patronized for their ‘special knowledges’ that eventually can be appropriated (Sundar, 2003; van der Velden, 2004). Robinson’s 2002 work put the question of development and displacement of indigenous peoples in the domain of migration, following some previous approaches on environmental refugees. Colchester (in 1995) raised questions of implications of indigenous people’s rights in the context of sustainable resource use. He noted that tensions between local claims to own and control land and a national development policy which marginalizes indigenous peoples from the process has reached a rather high level: ‘the three central claims are: the right to ownership and control of their territories, the right of self-determination, and the right to represent themselves through their own institutions’ (p. 61). Political scientists such as Ivison et al (2000) describe the political theory of rights; the local community must have rights over local natural resources, and this is the principle of ‘primacy of rights’. A ‘right’ gives the holder authorization to use resources from a particular source and includes the particular social privileges and obligations associated with that right (see Zwarteveen and Meinzen-Dick, 2001 in context of water rights). The legitimacy of right holders’ claims is linked to social relations of authority and power. However, there are significant differences between various kinds of rights, such as user rights and ownership rights such as those customary uses of gair majurwa lands (Lahiri-Dutt et al, 2004). Another strand of thought in this set is that of ‘conflicts’ of interests between those of the state/mining companies and local indigenous communities (Ali, 2004).

The expansion of coal mining has given rise to three main overlapping questions related to tribal resource ownership. Firstly, the mineral resources often occur on indigenously owned land or on village commons over which customary rights of possession have been held, giving rise to questions of acceptance of customary rights. Secondly, the overall legal structure used to define resource rights are of colonial vintage, and thus raises the question of the laws being inappropriate to contemporary needs. These laws were put in place by the British during the colonial rule and have continued into today. Thirdly, the rampant corruption and informal nature of economic transactions cast a shadow over the mine planning, compensation, resettlement and rehabilitation processes. Even the laws that are in place, such as those designed to protect the environment, become irrelevant in face of these factors. 

Resistance to mining

The adivasis have responded to the dispossession caused by coal mining in various ways. In this paper I narrate three local-based movements, which have had varying degrees of success. More than their success levels, I intend to show them as three different resistances put up by local groups at three different geographical scales. This place characteristic of the resistances lead to the conclusions I have reached in this paper.

The first is a story told by Shanti, a resident of Agaria Tola village in Jharkhand that no longer exists but where approximately a hundred families belonging to Agarias and Bhuiyas lived. Shanti’s story focuses on how an entire village put up a strong opposition to protect a natural spring in face of advancing mines and the mining company’s use of force to destroy it. The spring was bulldozed, but the resistance was not.

The second is a case filed in the Supreme Court of India by a local community group against the deterioration of the environment in the Raniganj colliery area in West Bengal. The Court gave its judgment ordering the coal mines to follow the Environmental Management Plans or the closure of those without such plans. Here, the group used the country’s judiciary at the centre, the apex court of India, to get a sense of justice for people living on the margins.

The third is the example of how a local organisation, Chotanagpur Adivasi Seva Samiti with the help of another group, Prerana Resource Centre based in Hazaribagh in Jharkhand put up a complaint at the international level. In this case, the complaints were based on the World Bank’s own system of checks and balances (Operational Directives) to protest against the mismanagement of its funds by the borrower country, India’s Coal India Limited and Bank Management from the Inspection Panel.

Shanti’s story of Agaria Tola  

We women from our Agaria Tola and neighbouring hamlets would all come to this spring - the spring was precious to us, so we affectionately called it naihar
 . We met there in the spring, morning and evening. It was a place where we gathered every day to bathe our children and ourselves. There were several snakes there in the spring, and we treated them as our own.  For us, the spring was not just a place to collect fresh water, but was a place to meet. 

One morning, the Company bulldozed that spring, and with it the large asan tree
  next to it.  The company wanted the coal in order to meet targets of production, but we had to suffer as a result.  I can still see the spring and the asan tree next to it, if I close my eyes.


I ask, did the sarkari (government) officers know about the spring and what it meant to us, local villagers?  Did they include its value in the cost of their mining? If they counted its value, it would be many thousand times more valuable than the all the coal they will mine from there. That spring has been with us, like our mother’s place, for many, many years. The company saw the coal only, not the need of ordinary people like us for water of the spring. Tell me, can we go and cut off the water of the company? If we destroy the water supply of the company colony, there would be criminal charges against us. So if the company destroys our naihar, how is that something different? 

The spring was on the edge of the mine lease, so our leaders proposed that some area be marked off to preserve the spring. They also proposed that some area be left as its suitable catchment area. The officers did not pay heed to our demands. So we decided to put up resistance to the company. Every time they came, we shooed them away. In the summer of 2000, the Company started blasting very close to the spring and next to the boundary wall of the village. All of us villagers went into the mine several times and even stood in front of the machines to stop their work. Each time we protested, the company called in security officers and police. Eventually we became helpless bystanders and watched as the spring was bulldozed by the Company.

We appealed to CCL to give us drinking water, but they paid little attention to us. We took out protest groups twice to CCL offices but even then the officers did not relent. Consequently, during the summer of 2002 we women went into the mine and stood in front of the machines, and stopped the mining work. We felt that it was a big achievement for us, to be able to stop the machines that killed our spring. Still, we could not stop the mining altogether. I ask, are we also not citizens of this free country? Are we too not to live in human dignity? Must we live like animals in our own village? Why is it so that the only language the mining company understands is that of protest? Why does the mining company threaten us with police action for holding up coal production? I ask, if holding up coal production is criminal, how is a company destroying a village’s water supply, not also a criminal act? Tell me, how shall we get our naihar back?  
Public Interest Litigation in Raniganj

Inspection Panel’s report
In 1996, Coal India Limited (CIL) entered into a loan package worth nearly US$600 million from the World Bank to expand the collieries mines and to improve their environmental performance. This loan was one of the largest received by India in recent years from the World Bank. However, one of the mines concerned, the Parej East project displaced over 250 families. Frustrated with the way resettlement and rehabilitation was being handled by CIL in apparent non-compliance with the World Bank’s guidelines, a small non-governmental organization mobilized its meager resources to take the issue with the Bank’s Inspection Panel. World Bank’s Inspection Panel is a measure to investigate its own functioning in different country projects, the supervision of Parej East colliery’s resettlement and rehabilitation in this case. Being a Bank-funded project, Parej East comes under ‘stringent’ guidelines and criteria - World Bank’s ‘Operational Directives’ (ODs) - that provide a framework within which its project implementation must take place. With regard to income restoration, the Bank’s policy statement (OD.30 para 24) says that ‘displaced persons are assisted to improve, or at least restore, their former living stand​ards, income earning capacity, and production levels’, a statement echoed in CIL’s R&R policy in that ‘affected people improve, or at least regain their former standard of living and earning capacity after a reasonable transition period’
 .  The main issue raised by the petitioners to the IP was the question of income restoration or economic rehabilitation. This is a critically important factor that has to be taken into consideration especially while dealing with people little skills or assets.


On this issue of income restoration, the IP Report (p. 478) squarely holds the management responsible: “A major continuing problem is the failure of income restoration… Because of the inadequacy of the income restoration programs, some of them have been forced to spend whatever remains of their compensation simply to survive. This is an extremely urgent matter. It should not happen in a Bank financed project. Steps should be taken to ensure compensation of these PAPs, not only because they have spent their original compensation for their assets on survival, but also for the losses and harm suffered due to delays in restoring their income potential”. 


The Inspection Panel found many other flaws in the planning and implementation and the Report pointed to the need of important lessons to be learnt, particularly to the need of high level policy changes with regard to resource projects and the rights of indigenous populations besides raising questions about Bank procedures within individual countries (for details, see Lahiri-Dutt and Herbert, 2004). Although the Coal India Limited has failed to react to the IP Report, this victory itself is cause enough for celebration as one case of David against Goliath. The case provides an excellent example of how the overseas connections can be built up and utilized by a rather small adivasi movement to reach across and bring to book the errant mining company.

Into agents of change?

These cases narrated above attempt show the agency of adivasis by recounting various kinds of resistances put up by them. This agency is of course placed in the backdrop of those ‘micro-movements’ described by Kapoor (2000) or peasant movements described by SinghaRoy (2004), yet not quite expressed or manifested in a similar fashion. The current emphasis is not to see adivasis not as ‘victims’, ignoring their inputs, but to look at their agency and ingenuities in surviving oppression. Consequently, empirically grounded, context-specific studies have examined their roles in protests and agency, but there continues to remain a strong inclination to look at the apparent and at the evident, without emphasizing the uniqueness of experiences even within the specific contexts. Scholars examining indigenous lives usually identify the familiar, rejecting as unimportant or irrelevant hitherto un-encountered aspects. This results in a neglect of the unknown, and brings forth the question of subjective positioning of the researcher as much as that of the researched.  This is particularly true when experts look at adivasi struggles, resistances and movements, bringing into focus issues of power relations and social change, identifying collective resistances or ‘movements’ as the main catalytic. From this perspective, can these instances be seen as resistances at all? As evident, none of these resistances involved the use of muscle power or large-scale mobilization of resources
 . They did not use overt techniques of flaunting the legal ordering system or challenge the existing exploitative system that coal mining has put in place for them. None of these involved charismatic leaders creating a long queue of followers, or composing national coalitions or alliances. Above all, whilst some of these groups are indeed connected to each other through informal networks working on similar issues, they occupy distinctly different political spaces and histories. However, they do have certain defining characteristics of which the most significant is that they are concerned with a range of issues, operating in small villages that are rapidly changing, and are usually organized beyond a single ethnic group. I mention this since it has been suggested (Hobson, 2004; Diani and Eyerman, 1992) that while talking about resistance, researchers must examine a broad array of protests and particularly examine the notions of ‘movement’ to challenge en masse ‘new social movement’ perspectives that have come to prevail
 . As I showed here, resistance in coal mining regions take on multifarious forms, which may not fit into received definitions of how protest should be carried out in both form and content. Examining these resistances put up by adivasis themselves, enabled me to develop a greater understanding of why such forms of protests take place but to contemplate upon this contested space of the politics of resource rights in India. 

Coming back to my last question, how can I, as a geographer, re-interpret these resistances put up by the adivasis to mining? ‘Place’ plays a major role in this rethinking and interpretation; I am following Amin’s definition of ‘Politics of place’, rather than a ‘politics in place’ because as Castells (1997) argues, the adivasis have created a ‘resistance identity’ that it at once territorially rooted, and yet translocal in their use of instruments (also see Castree, 2004). We have seen that ‘displacement’ is commonly interpreted as a process implying the rootedness of peoples’ and cultures’ in certain places, making displaced analogous with being uprooted. This indeed involves a ‘sedentarist’ assumption about people’s attachment to places leading to definitions of displacement ‘not as a fact about socio-political context but as an inner, pathological condition of the displaced’ (Malkki, 1997, p. 64). Such framing of the displaced leads to the conclusion that normal life can only be restored when the displaced return to their roots, their places of origin. Thus, whereas displacement is about ‘roots’, resistance is about ‘wings’; bringing local and the translocal together, in the assertion of the rights of adivasis on their lands, waters, artifacts and knowledges that together build up their livelihoods. 

By Kuntala Dutta Lahiri  
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Situations the Internaly Displaced Muslims of Gujarat
Overview

Victims of a horrific one sided Carnage or better remembered as Genocide; the Muslims of Gujarat 2002 Religious Violence despite being brutalized and destroyed physically, psychologically and materially are living like refugees and Internally Displaced Persons in most of the cities and districts that they belonged to, who fled to the camps. 
It is estimated that 35,000 people who are still displaced are still coping on their own. This is besides 6,000 houses provided by various Muslim Organizations like Islamic Relief Committee, Jamiat-e-Ulma-e-Hind, Gujarat Sarvajanik Trust and some Non Governmental Organizations. 
 

Situations Of Internally Displaced Persons , Then And Now….

 A.
Total Numbers:
Camps Were Set Up By Muslim Community / Muslim Organizations Themselves

“Muslim Community itself took on the role of setting Relief Camps on immediate basis in all possible areas from February 28, 2002 evening to provide shelter to the fleeing Muslim Families of the targeted violence” across the state.

 Within Gujarat in March 2002

· Total Relief Camps as recognized by Government – 103 Relief Camps

· Total Internally Displaced Persons taking shelter in Relief Camps – 1,13,697 persons Within Ahmedabad City itself

· Total of 89 Relief Camps of which 35 were not Government Recognized. 

· Of the 54 Recognized Camps by the Government, there was a difference in number of affected families living in Relief Camps and number accepted by the government. 16863 Internally Displaced Persons within Ahmedabad City living in camps recognized by government were not counted by government in providing relief materials during camps. 

· The Government gave recognition to the camps only on March 15, 2002 till May 5, 2002. The date was extended till June 2002 after hue and cry was raised by the affected community and voluntary organizations as there was no shelter and security available for the Internally Displaced if they were forced to live the camps. 

· Ahmedabad being a huge city, the camps continued to offer refuge till 10 months after the government officially declared camps closed and withdrew all the relief. The Internally Displaced Muslims from rural areas were forced to move out of camps as the remoteness and inaccessibility made it the district more fearful and frightening and very few organizations could reach to provide relief and rehabilitation. 

 

B.
Situations Within Camps:

Shock and numbness prevailed heavily among the survivors for fact that they had to deal with the realization that it was not an ordinary Communal Violence, and also for the fact that they did not expect Godhra Train Tragedy and the targeted violence in aftermath of Godhra. The numbness and disbelief came from

1. The depraved and the cruel ways of killings and destruction, inhumane sexual violence on women

2. Although aware about the communal and cynical attitude of state towards Muslim Minorities, the complete State Complicity and support in furnishing the arsenal to destroy Property belonging to Muslims worth 3000 Crores

3. Compounding Insult on Injury the state continuingly and blatantly ignoring the hue and cry raised by civil society groups over the happenings in Gujarat, recommendations of several bodies including NHRC, continued to discriminate and humiliate Muslims


The Internally Displaced were forced to deal with the humiliating situations as Internally Displaced along with the trauma of losing lives, family members, victims of being assaults across the state. Within Camps: 

1.
The relief in terms of food grains, vegetables and non relief items was primarily managed by the Muslim Community in initial days and later on with the help of voluntary organizations. The involvement of the State Government minimal with poor quality and less quantity of ration only from March 15 to May 2002. 

2.
No immediate and adequate medical assistance to the survivors in urban as well as rural areas who were burned, cut, had bullet injuries or for women who were assaulted. The Muslim Community managed on its own in initial days and later on through help of voluntary bodies mainly.

3.
Long Grueling and insensitive procedures used by Collectorate Officers for compensations and State Police for registering First Information Report (FIRS) that traumatized survivors further and intimidated them

4.
Basic Necessities of toilet and proper sanitation was difficult to manage within camps due to the large numbers of affected Muslim families taking shelter in each camp. The biggest camp in Gujarat, Shah-e-Alam Camp where SAHR WARU had worked sustainedly from March 1, 2002, there were 20 toilets for 12,000 Internally Displaced. 

 
Within the City of Ahmedabad Camps continued to shelter Internally Displaced for more than 2 –3 months once the government had forced the camp authorities to officially close the camps by constant harassment and torture.
C
Present Situations of Internally Displaced Persons:
· The task of rehabilitating the Internally Displaced was taken on mainly by three Muslim Organizations(Gujarat Sarvajanik Relief Committee, Islamic Relief Committee, Jamiat-e-Ulam-e-Hind) across the State of Gujarat, with Government completely abdicating its responsibility despite ecommendations from several levels including the NHRC.

· While the State Government provided Rehabilitation (housing) after the earthquake; in this huge humanitarian crisis no alternate land and homes were provided to the Refugees/ Internally Displaced Persons. 

· 80 new colonies have been built and about 6000 families have been rehabilitated across the state

· The main concerns of the Internally Displaced Persons being: 

· The means and opportunities for Sustainable Livelihood in the continuing Socioeconomic Discrimination faced by Muslim Community

· Lack of Basic Amenities of water, electricity, sanitation in the rehabilitated areas to which the government is completely apathetic to

· Lack of assess to basic education and health facilities and other social security benefits as the equal citizens of the state in the continuing atmosphere of Discrimination and Denials by the State as well as the mainstream society.

· With no Asses to the mainstream land or property, the Muslims are continuingly pushed to the peripheries of the cities and villages depriving them of all the basic necessities 

 

D
Recommendations:
•
Along with the Remedial Measures which are critical; in the time of such dire circumstances to repose faith in a violated community there should be some legal mechanisms to make the state accountable and responsible for abdicating its responsibility to provide social security and all other rights to all its citizens as guaranteed under the Constitution 
specially if there is a disregards of directives from National Government in power and bodies like NHRC.

•
There also should be a way to ensure that State failing fulfill its obligation of being non partisan, fair and equal to all its citizens can be penalized and made answerable. 

By Sheba George
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IDP Research Notes
As part of its research programme on Internally Displaced Persons Calcutta Research Group in 2004-2005 was engaged in two major programmes. First programme involved translations of the UN Guiding Principles on IDPs in major regional languages of South Asia and holding training Workshops, Advocacy Meetings and preparing advocacy material on IDPs for teaching and training throughout South Asia. Secondly, responding to mammoth humanitarian crisis generated by Tsunami waves in Sri Lanka and India CRG organised a major symposium assessing the relief and rehabilitation measures undertaken and new issues arising for relief and humanitarian agencies, human rights groups, and other actors involved with protection of rights of IDPs. The proceedings and recommendations of the symposium were published in the Forced Migration Review special Tsunami issue. Apart from publication of translations of Guiding Principles, advocacy booklets, research papers Sage Publications on behalf of CRG published a book titled, Internal Displacement in South Asia. As a follow up activity CRG now plans to critically document and analyse the voices of IDPs across South Asia from various conflict and IDP producing zones.

A Short Report on Training Workshops and Translations of the UN Guiding Principles and Advocacy Meetings in South Asia 
Introduction

An interesting aspect in the study of IDPs in South Asia (2002-2003) conducted by the CRG with the help of the Brookings Institution, which has been published as a monograph Internal Displacement in South Asia by Sage in 2005 portrays that there are no legal or constitutional mechanisms in any country in South Asia for the IDPs in particular, no inventory of best practices. In fact South Asian states have organized rehabilitation and care on an adhoc basis for the IDPs in the same manner as they have dealt with refugees.  Yet the reality is that the IDPs are more vulnerable than the refugees, particularly because they have to remain within a system that is responsible for their displacement, and there is no definite international protection mechanism for them.

In the last one-decade the numbers of internally displaced persons (IDP) are on the increase in South Asia just as in many other parts of the world. Discrimination against minorities, violence, war, ethnic hatred, state repression, demands for self-determination, natural and man made disasters such as famines and floods, ill-conceived development projects such as highways and dams – all have contributed massively to internal displacement. Often the victims of forced displacement are unable to cross borders due to severe lack of resources and are forced to live within a regime that had created occasions for their displacement in the first place.

In the last decade the UN Guiding Principles on Internal Displacement have created occasion for rethinking on the situation of IDPs worldwide.  Individually South Asia scholars, jurists, civil liberties and human rights activists are in the forefront of such rethinking. The more important point is that the Guiding Principles have become the common benchmark for protection and care of the IDPs in a region where States are at conflict with each other and hence do not want to learn from each other’s best practices; also there is no regional mechanism on this critical issue of human rights and humanitarianism. 

 

Keeping this in mind CRG has organized a South Asian advocacy campaign on the Guiding Principles on how coupled with other legal and non-formal measure it can be used to serve the interest of the victim communities. The CRG has been the founder of the only regular journal on forced migration in South Asia, Refugee Watch. This journal through the last five years has built up a substantial body of writings, case studies, analyses, interviews, and documents on IDPs that became a significant study material for such a training programme. CRG has completed in collaboration with the Brookings Institution a massive study of the patterns of internal displacement in South Asia (2003) based on country analyses of Pakistan, India, Burma, Nepal, Afghanistan, Bangladesh, Sri Lanka, and Nepal. Such a study has been possible because of strong relations that CRG has with relevant functionaries in humanitarian and human rights organizations, academics, human rights activists, and legal scholars in these countries. The aim of the study has been to find out how the South Asian situation fares in the mirror of the UN Guiding Principles on Internal Displacement. The study has also included an overall report on conditions of women who have been victims of internal displacement in this region.  This study has made it possible for CRG to form a network of scholar activists who supported this South Asian advocacy and training programme on the Guiding Principles. 

The programme commenced with a preparatory meeting in Kathmandu in July 2004with  representatives from all partner organisations from five different countries in South Asia.  The partner organisations included Ain O Salish Kendro (Bangladesh), Nepal Institute of Peace (Nepal), Aurat Foundation (Pakistan), National Institute of Peace (Sri Lanka) and CENISEAS (Guwahati, India). The meeting consisted of the following experts from the region:

Ranabir Samaddar, Pradip Kumar Bose, Paula Banerjee, Sabyasachi Basu Ray Chaudhury, Subir Bhaumik, Samir Kumar Das, Iftaque Ahmed Ronnie, Atta ur-Rahman Shaikh, Meghna Guhathakurta, Pradip Phanjoubam, Sanjib Baruah, Bandana Shreshtha, Pradeep Wagle, Som Prasad Niroula, Hari Sharma and Jagat Acharya.  Proceedings of the meeting devolved mostly on the twin tasks of preparing campaign and advocacy booklets and organizing workshops by CRG’s South Asian partners. In the preparatory meeting an advocacy strategy was formed.  This encompassed preparing an advocacy booklet dealing with questions that can help the victim community and people involved in rehabilitation and care.  These were:

 

•
What types of displacement are prohibited by the Guiding Principles? 

•
What rights do persons have once displaced? 

•
What rights and obligations do humanitarian organizations have? 

•
What help should displaced persons expect with return, reintegration and resettlement? 

•
Are their any special provisions for women? 

•
Are the Guiding Principles legally binding? 

•
Whose responsibility is it anyway? 

•
What is the way ahead? 
 

Advocacy Meetings and Workshops
Till date advocacy meetings and workshops in five countries have been completed. These include Bangladesh (25 November 2004, Dhaka), India (Northeast) (28 and 29 January 2005, Guwahati), Nepal (20 November 2004, Kathmandu), Pakistan (25 November 2004, Lahore) and Sri Lanka (10 March 2005, Colombo). Below are the briefs of the regional meetings held in different countries across South Asia.

Bangladesh

Meghna Guhathakurta and Suraiya Begum from Ain O Salish Kendra and Research Institute of Bangladesh conducted the proceedings and highlighted the following cases of displacement:

•
Due to river erosion 

•
Due to conflict in the Chittagong Hill Tracts (CHT) 

•
Due to marginalisation of minorities 

•
Due to state eviction of slums and brothels 

•
Induced by globalisation – displacing people from their livelihoods. 

The Bangladesh segment stressed on the psychological aspects of displacement that takes place in each case. Dr. Guhathakurta is of the opinion that IDP programs do not adequately address this issue.  Bangladesh was increasingly witnessing the criminalisation of polity. This has led to displacement being a large part of life in Bangladesh but at the same time the country also had a rich experience in resistance to such arbitrary displacement. This is why displacement in Bangladesh has not involved much crossing of borders by the displaced.  It is because people have faith in rights based movements that they wait to get back to their original homes, to reclaim their lands. She noted however that workshops though initiating the work, were not enough to get all stake-holders together.  For this the media needs to be mobilized as well as other institutions and individuals need to be sensitised.

 

Pakistan

Atta ur Rehman from Aurat Foundation translated the IDP booklet which was one of the first of its kind in the region. In the one-day advocacy workshop where 32 participants from 22 organisations participated, resulting in lively discussions.  The main objectives of the workshop was to give an orientation to Pakistani human rights activists about the Guiding Principles and to establish a network of people interested in issues of rehabilitation and care of IDPs.

The workshop included the following sessions:

•
IDPs and the Guiding Principles. 

•
Displacement in Wana because of military operations. 

•
Displacement in Azad Jammu and Kashmir. 

•
Displacement in Balochistan. 

•
The Land Acquisition Act. 

•
Displacement due to projects related to water. 

•
Displacement due the construction of the Mangla Dam. 

•
Women and displacement.  

Finally, there was a session on the strategies necessary for rehabilitation and care.

 

The resource material that was disseminated included materials published by the Brookings Institution such as Exodus Within Borders and chapters from Report on World Commission on Dams. Participants were expected to study these materials as well as the Guiding Principles. There was wide press coverage of the workshop by the media in Pakistan, both the print and broadcasting media. The suggestions made as a follow-up to the workshop included the following:

•
More workshops needed. 

•
More research needed as general dearth of research work in the field of IDPs felt. 

•
More organisations need to be identified for research and advocacy work. 

A committee was set up to review the booklet and on the basis of its feedback the booklet is printed. Among the problems identified by the Aurat Foundation in doing this programme were: (a) Paucity of budget allocations and (b) Lack of research on the issue in the context of Pakistan.

 

Nepal

Som Niraula co-ordinated the advocacy workshop in Kathmandu which had 30 participants and during the meeting there was extensive discussions on the creation of a toolkit for activists working with IDPs. The Nepali partners felt that it was very difficult to work on the issue as no organisation works on IDPs in Nepal.  Some just have a small component on IDPs within their other projects and so often there is big lacuna in understanding the situation of IDPs. The Nepal Institute of Peace felt that there is tremendous scope in working on this issue in Nepal as this is one of the most important emerging political issues requiring international attention.  During the discussion that ensued after Niraula’s opening comments it was stressed by the other participants that within South Asia Nepal is one of the most challenging cases that require the attention of groups working on IDPs.  Sri Lanka provided a past example of forced displacement and Nepal shows how IDPs are here to stay in the context of this region. It was stated that no one has any actual idea of the exact number of IDPs in Nepal and often international communities do their research on IDPs by just visiting Kathmandu.  Hence in the context of Nepal more primary research was necessary to enrich advocacy work on IDPs.  

 

Northeast of India

Sanjib Baruah, who led the advocacy work in Northeast India felt the situation in the Northeast is extremely complex. There are a number of languages and so translating the Guiding Principles only in one language may complicate the issue.  Hence he said as a first step he translated the GP into Assamese with the hope that later he might do it in other languages such as Bodo, Meitei, Santhali etc.  In describing the translation of the GP into Assamese Baruah said that he followed it with the English text next to the translations.  This was done keeping in mind the polarisation of the North East whereby publishing the Assamese text only would have been perceived as being politically motivated.  He also said that translations of Bengali and Nepali translations of the GP is a must in Northeast because there were sizeable population speaking these two languages.  As for the displacement scene in Northeast Baruah is of the opinion that the region has seen a chain reaction in displacement. The displacement of Bengali Muslims from India led to the pushing out of Bhutias from Dargeeling, which in turn led to the expulsion of Nepalese from Bhutan.  This was followed by displacement of many other groups who were both victors and vanquished at the same time. 

 

The advocacy workshop in the Northeast was held on 28-29 January. Ranabir Samaddar, Paula Banerjee, Monirul Hussain and Dilip Sharma were present at the workshop.  A number of sessions were held.  A film show was organised that portrayed the situation of IDPs in the Bodo areas.  He felt that there was a need to have more Bodo activisits since the Bodo militants often pose a greater obstacle than the Government when people visit their areas with the stated purpose of working on IDPs. During the advocacy meeting in Guwahati the media was present though they covered the workshop still it was a very small intervention.  In order to do anything seriously, he is of the opinion that long-term strategies are needed. 

 

Sri Lanka

National Peace Council of Sri Lanka was of the opinion that they faced hardly any trouble in compiling the booklet on Guiding Principles (GP) and none with the translation of the GP because displacement is such an important phenomena in the context of Sri Lanka and terms that do not exist in other languages explaining the situation of IDPs exists in Tamils and Sinhalese from the 1980s.  

 

The workshop discussions took cognisance of the confusions and problems that arose after the Tsunami .But even then there was a positive result because it opened up the IDP issue in Sri Lanka once again. Till then the IDP issue had become politicised as the majority of the IDPs were Tamils and so it was not considered to be patriotic to talk about them. But the Tsunami has produced both Tamil and Sinhalese IDPs. The workshop highlighted the differences between war-affected IDP’s and Tsunami affected IDP’s in the following manner.

Tsunami has reduced the negative impact on IDP’s. It has developed an opportunity in which Sri Lankans can address IDP concerns in an efficient manner, as plenty of resources are available because there is international focus. Aid that is received can be used for both war and Tsunami victims, in an equitable manner.

 

Towards the end, a South Asian Review of the Advocacy Programme was held in Bangkok on 14-15 March 2005 which took notice of the translations of the UN Guiding Principles in various South Asian languages as a result of the South Asian campaign and drew satisfaction from the way in which all the advocacy workshops had been designed, planned, and executed in South Asia. Members of Forum Asia facilitated the meeting.  The participants included:

 

•
Atta ur Rehman Sheikh, Aurat Foundation, Pakistan

•
Erin Mooney, Brookings Institution, USA

•
Meghna Guhathakurta, Ain O Salish Kendra 
and Dhaka University, Bangladesh

•
Nilhan de Mel, National Peace Council, Sri Lanka

•
Paula Banerjee, CRG, India

•
Ranabir Samaddar, Mahanirban Calcutta Research Group (CRG), India

•
Samir Das, CRG, India

•
Sanjib Baruah, Centre for Policy Research, India

•
Som Niroula, Nepal Institute of Peace, Nepal

•
Suraiya Begum, Research Initiatives, Bangladesh

 On the first day Ranabir Samaddar, the Director of the CRG, initiated the discussion.  He began by portraying how the Tsunami had brought the issue of IDPs to the forefront in South Asia.  He said displacement was no longer just a humanitarian issue, but a political one - it was a question of rights. Paula Banerjee stated that CRG was interested in issues of displacement, which stemmed from CRG’s interest in peace studies.  She emphasised that CRG studies refugee issues as related to conflicts and rights. She thanked the Brookings Institution, and in particular Roberta Cohen for consistent inspiration and support to CRG’s work, on the IDPs who had been more vulnerable than refugees of this region where States have been most responsible in producing IDPs.  According to Banerjee States have rarely produced well thought out policies on relief and rehabilitation of the IDPs and have failed to carry out measures with a long perspective. Whatever has happened as relief measures has been the product of ad hoc steps taken by the states. 

 

Erin Mooney from the Brookings Institution discussed the Brookings-Bern project that has made possible to facilitate this exercise in South Asia.  She said that the project has a global mandate.  This is particularly highlighted by the association of Walter Kalin who is currently Representative of the Secretary General on Human Rights of the IDPs. Kalin’s mandate include:

•
Advocacy and dialogue with Governments and all groups involved. 

•
Promotion of the Guiding Principles. 

•
Mainstreaming human rights of IDPs – working with Governments, civil societies and media persons 

Erin Mooney stated that Walter Kalin was scheduled to visit different parts of South Asia soon.  Both Mooney and Ranabir Samaddar felt that Kalin’s planned visit could be considered an opportunity to highlight the rights of IDPs.  

 

These initial discussions were followed by presentations made by country partners on their experiences of organising and facilitating the advocacy programme.    

 

During the discussion Erin Mooney once again reminded participant’s about Walter Kalin’s recent trip to Nepal.  The participants suggested that NIP should make that an occasion to campaign for IDPs in Nepal. 

De Mel brought up the issue of buffer zones. As per the coastal conservation laws construction within 100 meters of the sea is not permitted.  But it was not implemented and the Tsunami has thrown up controversy about this law all over again.  The buffer zone issue was felt as being anti-poor, as it is putting the fishermen in trouble since no fisherman is willing to tow his boats 300 meters from the sea and drag them there everyday.  There is no consultation – the Government does not ask anyone about his or her opinion on the law.  The law is changing everyday and yet in the midst of it all hotels are given permission to rebuild within the buffer zones. All these issues have brought back questions of rehabilitation and care to the centre stage and people working on R & R feel that durable housings should precede moving people away from the coast. 

 

The first day the meeting ended with a decision to meet the next day again until lunch.

 

The next day a number of recommendations were made to carry the work forward. They included:

 

•
The need to have a public lecture series – like the Amnesty International approach. 

•
The need to take up research.  Each country takes up one case for one year and at the annual meeting share its findings with others and it becomes a database. 

•
Stories of resistance should be collected and made into a booklet. 

•
Provide training for lawyers at a regional level and see if international mechanisms can be applied or we need to have regional mechanisms. 

•
Training of Government officials in dealing with R & R of IDPs.  

•
Legal training: Lawyers can be asked for best practices and exchange of information. 

•
Publish booklet on best practices based on training. 

•
Develop policies based on training. 

•
Booklets should be adequately publicised.  They should be printed in adequate numbers and distributed. 

•
Meghna Guhathakurta suggested the usage of street theatre to raise consciousness regarding IDPs. 

 

The meeting ended in a positive note with the partners agreeing to work in collaboration with CRG and Brookings Institution for a larger research and advocacy program for the IDPs in South Asia in the future.  
CRG’s Symposium on Tsunami and the Issues of Relief, Rehabilitation and Resettlement
Introduction
The Calcutta Research Group organized a symposium on 23 April 2005 in Kolkata. An abstract of the symposium has been published in the “Forced Migration Review special issue: Learning from the Tsunami”. Full report is available at www.mcrg.ac.in/tsunami.htm
Human rights groups consider the question of rights as crucial for humanitarian relief in all forms of displacements. Rights based groups all over the world believe that humanitarian relief should be recognized as human rights of all affected individuals.  They regard the right to environment and right to humanitarian relief as inter-related. The right to get assistance from the state and other institutions without any discrimination based on caste, religion, gender, is also an important demand made by these groups.  

 

The symposium discussed these questions in the context of Tsunami and its effects on Tamil Nadu and the Andaman Islands in India.  Academics and activists including human rights and gender rights activists participated in this symposium. The speakers in the symposium were – 
 

•
Dr. Louis – People’s Watch, Tamil Nadu 

•
Bimla Chandrasekhar – Ekta, Tamil Nadu 

•
K.M. Parivelan – Humanitarian activist from Tamil Nadu, also working at the UNHCR office at Chennai 

•
Partha Guha – Child in Need Institute (CINI), Kolkata 

•
Samir Acharya – Society for Andaman and Nicobar Ecology 

•
Subir Bhowmik – CRG member, and working at the BBC 

 

All the speakers were involved in relief and rehabilitation work for the victims or in efforts to investigate the state of relief for the victims of the Tsunami.  

 

Rehabilitation and management of relief is of utmost concern at a time of natural disaster like Tsunami and, therefore, human security and the security of the people should be given primacy to the so-called issues of national security. It is during the time of disasters, both man-made and other natural calamities that the need for recognition of the right to relief as a human right is reinforced. Tsunami was one such opportunity for the human rights and humanitarian agencies involved in relief and rights protection efforts across the region. However, it was pointed by the speakers that the response from the Government of India to massive destructions due to the Tsunami was initially hesitant. The larger civil society institutions took up rescue and relief efforts such as the civil liberty groups, academic institutions and other smaller rights based organizations. They argued that even today the response of the government agencies is largely in the gratis mode.  Human Rights groups on the other hand have emphasized more the question of right to relief and rehabilitation rather than on actual relief efforts.  There is hardly any recognition that the situation of some groups is worse than the others. There are families that lost almost everything and others suffered partial losses.  Relief efforts should be made on the basis of the needs of the victim communities and not on any preconceived notions of relief and rehabilitation.

 

The symposium on the experiences of the Tamil Nadu and the Andaman Islands brought out the specific and particular nature of these experiences, the distance between governmental relief efforts and the reality of the situation on the ground, the misdirected efforts of various relief agencies, the steadfastness of many sections of the local communities, the social and economic inequalities made acute in distress and disaster situations, and the over all political configurations that surround such disaster and post-disaster relief efforts, and the human rights dimensions of humanitarian assistance and work. The symposium also brought out with clarity the issue of gender justice that cuts across all themes of human rights and humanitarian work, indeed all situations of tragedy that include calamities, killings, developmental displacements, and massive natural disasters.  

Caste and Gender Discriminations - Tamil Nadu Experience

The relief efforts were plagued by the narrow definition of the affected communities, caste and gender based discrimination and insensitive attitudes of the district-level authorities, and civil society organisations to some extent. The insensitivity is reflected by the fact that women employees were not deputed in the affected areas and male officials were sent to look after the women and children. As a result, while a member of five kerosene stoves were provided for one family, the women received only sarees and no undergarments or churidars.  Similarly, in some areas igloo-like structures were built to provide shelter to the displaced persons. It was also felt that the need of the victims were not properly assessed. For instance, all the relief money went to the men, as the women were not considered heads of their families. Consequently, in some cases money was spent on liquor. Media coverage also at times became a menace in the relief operations. Many photographers were eager to have a snap of a helpless woman crying, as this was considered a ‘good copy’. There was also a total mismatch in terms of food supplies. For example, chapattis were being provided to the predominantly rice-eating people in Tamil Nadu. Similarly, although the coastal people prefer dry fish and do not take curd rice, they received curd rice that they could not eat. It was also indicated that, while the women were the most vulnerable, a few men became rich for the deaths in their family as every death in the family was being monetarily compensated. 

 

The homogenisation of families was another major problem, according to Bimla Chandrasekhar. The women were in great difficulty in one-bedroom houses. She pointed out that different actors might have worked but the people’s voices were largely ignored. She said that there was no comprehensive rehabilitation policy, and as a result, the relief operations largely remained supply-driven and not demand-driven. There was also no coordination among the government departments. There was a lack of transparency about the coastal regulations. Although the Chief Minister of Tamil Nadu promised shelter for all the affected people before Pongal, this target could not be achieved. Rather this created all kinds of problems. There was a lack of coordination among the NGOs. Moreover, the burden of proof is now on the victims. The government is listening to the civil society institutions but not always accepting their recommendations. Rather the government is more sensitive to the media reporting to maintain its image. There is also a reluctance to induct the NGOs in the committee looking after the relief operations. Bimla felt that there is a need for developing a relief core. Monitoring of relief operations is also necessary. There is a need for facilitating the articulation of the victims’ views through increasing the role of the panchayats. 

 

It was pointed by Dr. Louis of PWTN that the initial responses from the Government of Tamil Nadu in the context of rescue and relief operations of the Tsunami victims were inadequate. In his opinion, the civil society institutions, like the NGOs, academic institutions and other smaller organisations did much more in those days. He argued that while the human rights organisations emphasised more on the people’s right to relief and rehabilitation, even today the response of the government agencies appears to be in a gratis mode.

 

Another significant aspect he pointed that there was caste-based discrimination as a result of which the fishing communities got more attention compared to other victim communities in terms of relief. Therefore, there was a need to give more emphasis so far as the relief operations are concerned. There was a necessity to give more importance to the discriminated communities so that they do not die of starvation yet most aid agencies were left grappling with the confusion created by government policies on relief and rehabilitation. Even today, many INGOs and local NGOs with a lot of money are finding it difficult to spend their funds as the government is focussing more on coastal navigation rules, thereby preventing the construction of houses for the Tsunami victims or providing them livelihood-related materials, like boats and other implements. Some NGOs have given as many as five boats to bigger fishing families yet hardly any aid to lesser-known groups. About 70% to 80% of aid has come to the communities as a loan package and the remaining in the form of subsidies. Consequently the fishing communities feel that they will not be able to repay these loans as they have lost most of their belongings. Therefore, only 20% to 30% of the fishing communities have been able to go back to their jobs. The rest are remaining idle still now. Dr. Louis also referred to the GO 172 on the Coastal Regulation Rules in this connection. It was also worrying because the issue of rehabilitation of the fishing communities is being considered from a short-term perspective and not from long-term perspectives. 

 

Louis further said that the discrimination was not only based on caste identity but also on the basis of the livelihood pattern. For example, wherever there is salt water, the fishing communities claim a right to fish. But, there is a need to reduce this discrimination. It was observed that more than 20000 acres of agricultural land has been salienated. This clearly indicates that, the agricultural communities have also been adversely affected from a long-term perspective. But, Dr. Louis hastened to add that there was no paucity of funds. The Asian Development Bank (ADB) sanctioned a huge amount of money for the Government of Tamil Nadu. Then there was the Prime Minister’s Relief Fund and Chief Minister’s Relief Fund. But, now there is a demand for more transparency about the use of available funds by the government agencies and the NGOs. The question of accountability to the people has also come up for discussion. But, Dr. Louis concluded that, for this there is a need for national-level effort and the state-level initiatives would not be enough to ensure this accountability.

Politics of Aid
Partha Guha focussed on the politics of aid in the relief operations. He referred to a cartoon that appeared in the Hindu in January 2005 indicating the situation of the Tsunami victims and the NGOs rushing after them. Guha felt that with so many television channels, dailies and periodicals around, a section of the relief workers became more interested in getting publicity. He argued that three kinds of people became very rich on the basis of one of the largest natural disasters in recent times. These were hotels where no rooms were available and all the aid agencies, and NGOs personals were staying, the car rental companies and some of the unscrupulous local agencies, which acted as tour guides. In his opinion, people with less amount of money to donate or fund were kept in waiting. However, he admitted, that the government was more proactive this time than it was during the Bhuj earthquake or the Orissa super-cyclone. 

Ranabir Samaddar further added that earlier China had a policy of not accepting foreign aid in relief operations. Indian government seems to have followed that policy now in making clear this time that there was no need of foreign government help. India only accepted the assistance coming from the UN and other INGOs. Samaddar observed that the critical point in this case was not whether foreign aid was acceptable or not, but what was to be the relief, rehabilitation, and resettlement pattern, whether the humanitarian assistance structure was democratic and dialogic or not, and whether aid meant imposition of non-conducive and non-relevant and inappropriate designs of relief. This symposium he emphasized was meant to find out these crucial points, and not simply to swim in the current trend of collapsing the entire issue of human rights and humanitarian work into the right of access of foreign agencies to affected areas. He further explained that all the four actors – the State, the international humanitarian relief agencies, the donor countries, and the UN system – suffered from legitimacy crisis in the wake of such disaster, and hence their own distinct particular responses. What were required were a dialogic structure, and placing the voices of the affected at the centre of the question of rights and humanitarianism. Natural disasters like other disasters made the contentious situation more acutely conflict centred.  

Dwaipayan Bhattacharya brought the attention towards the hype generated and the huge aid pouring in on two counts. Firstly, the proliferation of television channels, newspapers and periodicals brought the suffering directly in the homes of millions of people across the world. Secondly, there was some kind of ethnic bonding because of so many deaths of Europeans which appeared to the Western world as a situation of heightened conflict. Hence, there was so much focus on the NGOs, government, coordination of global money, national interest, neighbourhood networks etc. In India, even though the primal position of the state was clear in the relief operations the role of the political parties was not discussed in his opinion. He also argued that there was a serious need for rethinking the role of the state vis-à-vis civil society and community in the context of relief operations in the times of natural disasters.

 

Samir Kumar Das argued that the way Bhumika, an NGO of the NRIs, did not simply dole out money and other relief items but rather encouraged community kitchens could be another kind of experiment. Bimla, in this connection, pointed out that Bhumika generated conflict between the coastal fishing communities and the inland fishing communities as they raised the question of land entitlement. Bhumika, in her opinion was more objective, and was in a better position to negotiate with the government. But, it also failed to replicate the NGOs to take on from there and remained simply as a model. Dr. Louis once again referred to the problem of coordination in relief operations. He blamed factionalism in the political parties and the lack of acknowledgement of the role of the Muslim minorities in the relief operations. Parivelan emphasised that the state still determined who will provide aid and who will not. The role of the civil society institutions may be enlarging but the State still scrutinises the civil society and it is not the other way round. 

 

The Andaman and Nicobar Experiences 

Samir Acharya in his presentation on the relief operations in the Andaman and Nicobar Islands began by referring to the continental mindset of the mainlanders and the various colonisation schemes.  He pointed out how the forest was cleared after the independence to make way for rice cultivation and the large number of concrete buildings which has come up in these islands from the 1970s. The continental mindset and the insensitivity to the developmental patterns have changed the ground realities in the islands. 

 

Acharya pointed out that the due to insensitivity towards the needs and practices of the Nicobarese the imported fishing gears provided to them in the post-tsunami period were ill suited to local needs. In contrast, they are adept at suing fishing gears from Thailand or from the Chinatown in Kolkata. So, he argued that the views of the local people required to be considered and the traditional wisdom had to be given importance. Another example, which Acharya gave was that communities like Nicobarese were able to sustain better in crisis because of their greater knowledge of ecology and their livelihood patterns. As a result there were no orphans in their community although the children might have lost their parents in the disaster. He cautioned that as a result of this disaster, the fishing communities in the islands were likely to be affected, mangrove forests were likely to be denuded and the corals were likely to be damaged, thus affecting the flora and fauna of these islands.

The effect of Tsunami has also been geographical in nature and as a result the tectonic plates have gone up in the west and south and gone down in the east and north. Wheras Little Andaman had a different kind of impact of Tsunami where both horizontal and vertical displacements appeared. In Acharya’s opinion, contrary to popular perceptions the Tsunami has affected the indigenous people more. Yet, the society of the indigenous communities withstood the shock better because to the tsunami-affected Nicobarese community,. He described how in the Andaman and Nicobar Islands, the administration behaved like a dinosaur – a giant outdated machinery. The news of the burning of its tail reached its brain much later. As we know, no foreign fund was allowed directly for the relief operations in the islands. But the NGOs were allowed to transfer money to the administration. 

In his presentation Subir Bhaumik referred to the disaster mitigation plan of the SANE (Save Andaman Nicobar Ecology). He also referred to the coastline regulations and pointed out how members of the local elite had violated the ‘no-built zone’. Even the Air Force in Car Nicobar used to violate these established coastal regulations. There was no coordinated disaster mitigation plan. Therefore, the relief operations depended much upon the integrated relief command of the army and not on any kind of committee. The tri-services command was in control of the overall relief and rehabilitation measures. In these islands, the people simply did not have the wherewithal of transportation. As the jetties were washed out, the victims depended on the airlift in order to be rescued. There was no consultation with the community leaders and the task of civilian administration was practically handed over to the military administration including relief and rehabilitation of the victims. 

The disaster also brought into open the problem of settlers in the Andaman and Nicobar Islands. Heavy settlements by people from the mainland had disturbed local ecological balance, made resources scarcer, resource conflict more acute, and now with disaster further aggravating the issue, he fared that, the Nicobarese were likely to rebel in future. There were chances of major ethnic strife in the islands in the wake of the disaster. In his opinion, the instruments like the inner-line permits could be introduced to protect the interests of the indigenous communities in the islands. 

Bhaumik also pointed out that while the particular features of the affected islands made the role of the Air Force and the United Command of the three services essential for the initial phase of relief activities, the entire experience could become useful for making the islands the strategic base of operations in warm waters. And this possibly explained the reluctance to involve foreign agencies in admission in the Islands. 

 

Both Acharya and Bhaumik noted the fact that the islands did not have local democratic governance and legislative structures. There was no other provision of having people’s representatives except for electing one member of the parliament The absence of political organizations like political parties, elections, local assemblies, etc, had made the islands completely administration-dependant. Relief operations thus became even more bureaucratic.

 

UN in Tamil Nadu
K.M Parivelan from UNHCR adopted a macro-approach to assess the tsunami relief operations in Tamil Nadu. He emphasised the role of the UN and the response of the government to that. He pointed out that the UN and the Government of India set up a disaster management team on 27 December. The team also got active support from the international agencies, like WHO, UNDP, and UNICEF. The UN agencies started providing certain essential items, such as, water tanks and ORH tablets. 

 

He said that, in the Andaman and Nicobar Islands alone, there were 2,88,437 people affected by the tsunami disaster. Therefore, these islands needed infrastructural facilities as well as critical areas of support. There was a need for providing health and nutrition requirements of the victims. There was also a necessity of ensuring care for these victims. Education was another major area of concern so far as these victims were concerned. 

 

Therefore, there were dialogues between the government and the UN. However, the Andaman and Nicobar Islands were not part of the assessment – a comprehensive assessment of loss and damage that was initiated. These dialogues provided a lot of data on the estimation of damage. The largest amount of damage was found to be in fishing, housing and infrastructure. Therefore, it was felt that, a participatory and equitable approach was necessary. Similarly, the psycho-social support and care needed to be strengthened. Rebuilding of livelihood was also necessary as was the need for shelter and habitat development. Parivelan felt that the need for an integrated and culture-sensitive approach to relief operations is of paramount importance. 

 

Parivelan pointed out, that some kind of an overlap of relief was a major problem. There were a lot of NGOs involved in the tsunami relief operations in Tamil Nadu. But a section of them were more interested in media publicity, in taking snaps. To them, the tsunami victims appeared as museum pieces.

The speakers and the participants ended their discussions by making eleven (11) policy recommendations.

 

Eleven Policy Recommendations
•
The relation between foreign relief agencies in Tamil Nadu at times appeared competitive. There should be coordination among the relief agencies – relief should be guided primarily by the needs of the affected communities, and not supply-driven; and victim communities should decide what kind of relief is suitable for them 

•
Women’s voices should be given priority in all aspects of relief and rehabilitation. Gender justice should become the chief criterion of a people-oriented humanitarian work. 

•
Relief should not be discriminatory. While providing relief more attention needs to be given in tackling caste distinctions and other distinctions based on religion, race, gender and economic status of the victims. In providing relief and arranging for rehabilitation measures attention has to be paid to emerging vulnerabilities. 
•
In case of the Andaman and Nicobar Islands its island character with all its implications needs to be kept in mind 

•
Rehabilitation policies should audit land policies of the local governments and the situation of the land economy 

•
A plan for coping with the needs of disaster management has to be to be prepared in accordance with the particular needs. 

•
Community wisdom of rehabilitation should be given preference, though community perceptions too need to be critically examined while formulating policies because communities too have their own hierarchies including their own patriarchies. 

•
State policies vis-à-vis resource sharing needs to be critically investigated. 

•   Accountability of the administration has to be reemphasized in any policy on relief and rehabilitation; similarly accountability of leaders and countries making promises of assistance has to be similarly maintained. What is important to remember is that a military-bureaucratic model of relief breeds irresponsibility, unilateralism, clientelism, and corruption, while a dialogic model avoids these defects greatly because it is decentralized and conversational. 

•
For future planning the need to collect hard information about the nature of disaster and its aftermath should be reemphasized.  

· The planning, formulation, and administration of humanitarian work has to be in a dialogic framework that accommodates the interests of the victims in the first place and puts emphasis on the dialogue between the relief agencies, self-reliance groups, people’s representatives, government, public organizations, affected communities, and the relevant international institutions, primarily the UN.

Refugee And IDP Updates...
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Bhutanese refugees call for UN intervention

Bhutanese refugees have renewed their call upon the United Nations (UN) to intervene immediately to   resolve the 15-year-old refugee saga.

In a petition sent to UN Secretary General Kofi Annan through UN office system in Kathmandu on Thursday, the   refugees have urged Mr. Annan to take note of the unresolved and prolonged human rights situation and   initiate urgent actions to resolve the crisis before it goes out of hand.

In the petition, Peoples’ Forum for Human Rights and Development (PFHRD) - an organisation floated by Bhutanese refugees-has urged the UN Secretary General to “ensure uninterrupted and adequate relief assistance to the Bhutanese refugees until the problem is resolved, and they return home with dignity and guarantee their human rights.”

“The state of statelessness of over 100,000 Bhutanese refugees must end now,” the organisation said.

Meanwhile, Bhutanese refugee groups in eastern Nepal have warned the Nepal government not to fall into trap of Bhutanese government and raise the refugee issue at the forthcoming general assembly of the United Nations.

Referring to the telephone conversation between Bhutan’s Foreign Minister Khandu Wangchuk and his   Nepalese counterpart Ramesh Nath Pandey, spokesperson for the Bhutan Peoples’ Party, Gopal Gurung, said: “Bhutan has expressed willingness to seek an amicable solution to the refugee problem keeping in mind the upcoming 60th UN General Assembly, and there is no way it can be trusted given its past behaviour.”

Refugee leaders have asserted that the problem could no more be resolved through ministerial-level talks and that intervention from the international community is a must. 

nepalnews.com by September 09 05 
Brus Bid Farewell To Arms, But What About IDPs?

The Mizoram government can finally heave a sigh of relief with the conclusion of a critical stage of a decade-long problem in the Mizo capital of Aizawl recently. It is not just about one more pact in Mizoram. It is the outcome of protracted negotiations between the state government and the Bru National Liberation Front (BNLF) for over four years in which 12 rounds of talks finally culminated in a solution agreeable to both sides: the rebels surrendered their arms and ammunition at Tuipuibari Transit Camp in western Mizoram. The BNLF, headed by its president Surjaya Moni Reang and general secretary Solomon Prophul Ushoy, had formally laid down arms, consisting of AK-47s, M-16s and SLrifles, a small batch of nine weapons with more than 600 rounds of ammunition.

At least 195 Bru National Liberation Front (BNLF) cadres and their families totalling 285 people were transported from the Naisingpara camp in Tripura in 30 pick-ups and 10 medium trucks with police escort. The camp, now called Sidan Transit Camp, has 42 houses to accommodate all these families. Electricity, water supply and other household facilities have been provided. Senior doctors have conducted medical check-ups of the rebels on their arrival at the camp.

Mizoram home minister Tawnluia declared that the state government would take all steps to accelerate the pace of development in the western belt of Mizoram covering Bru (also known as Reangs) settlements. A special development project will be implemented, depending upon the quantum of financial assistance received from the Centre, he said. Earlier, during the visit by Union home minister, Shivraj Patil, it was announced that the Centre would provide Rs 28 crore for the rehabilitation of the rebels. But now an even bigger task confronts the state government, after the paper work of the peace accord: the repatriation process of the BNLF displaced, driven out by the Mizos in 1997 and who took refuge in neighbouring Tripura. The main difference between Tripuree and Mizoramis over the number of Bru refugees, who had been displaced from their homes and villages. 

The Mizo government says 17,000 Brus had left for Tripura in 1977 (as internally displaced people or IDPs), while Tripura says some 33,000 people were sheltered in six north Tripura camps. In addition, there was no time-frame for repatriation proposed in the peace accord between the Mizoram government and BNLF, signed in April. Already, the powerful NGOs in the state have sent a strong message to the state government that proper identification of Brus of Mizo origin from those in the Tripura camps should be prioritised. These groups also asserted that the 1995 voterslist should be used to identify whether or not the person was a Mizoram resident. But officials here say that the government would take effective steps to take back the bona fide residents of Mizoram and a special development project will be implemented, depending upon the size of the financial assistance from the Centre. 

The BNLF, floated in 1997,had demanded a separate autonomous district council for the Brus carved out from the north-western parts of the state. After local tension, following the death of a Mizo forest officer in the hands of Brus, many Bru families left for Tripura in October 1997. Other Brus joined them later in 1998, swelling their numbers, and they were treated as refugees by Tripura and the Government of India and lodged in six different camps. Camp life was hard for the Brus despite Central assistance and resentment finally took the shape of the militant uprising, although the number of armed cadres and arms, as noted earlier, was small. But it was a blow to the Mizoram government, which had prided itself on establishing the most peaceful state in India after the end of the Mizo insurgency in 1986. Some church leaders were approached to act as intermediaries between the government and the BNLF. In its memorandum of 18 April, 2001 to the Mizoram government, the BNLF again demanded the creation of an autonomous district council under the Sixth Schedule of the Constitution and listed another nine demands. In the first meeting, Mizoram government representatives rejected the demand for a separate autonomous district council. This was replaced with the demand for a regional council. Another meeting in 2002, where the demands were further toned down, also failed. 

Meera Sundar, The Statesman (India), 

August 13, 2005

(The author is a freelance journalist based in Mizoram.) 

Dhaka Seminar 2005 Report

[On selected human rights issue, successfully held on 8th August 2005 at Bangladesh National Press Club, Dhaka]

Dear Sir,

We are preparing a report which may take sometime due to time consumed for transliteration from audio record.  We shall try to send to you a copy when it is ready. Usually media reports are partial and do not fully and correctly represent the facts.

•
It may be noted that we do not agree to Bangladesh Communication Minister Barrister Nazmul Huda’s views & approach to the problem. (Barrister Huda was the Chief Guest in DHAKA SEMINAR-2005). 

•
Rohingyas and Rakhaines who are qualified and who are their leaders may be given political asylum in Europe & USA. But the solution of the problem lies in achieving reconciliation of the Rakhanie Buddhists and Rohingya Muslims to work together for changing the government in Burma so that a new government agrees to the citizenship rights of the Rohingyas and helps reconciliation of the Rakhaines and Rohingyas to live together peacefully in Arakan.

•
About half a million Myanmarise Rohingyas live in Saudi Arabia and GCC countries and about three hundred thousand Myanmarise Rohingyas live in Pakistan. Considerable amount of Foreign Remittance earned by Bangladesh is the earning of those Myanmarise Rohingyas. We propose that Myanmarise Rohingyas & Rakhaines in Bangladesh be given IDENTITY CARD, TRAVEL PERMIT & WORK PERMIT to prove that they are originally Myanmarise and are on temporary shelter in othercountries and will return to their homeland Myanmar as soon as the civil rights   situation inside Arakan is suitable. 

•
In this regard UNHCR, Bangladesh Government, Indian Government, Chinese Government, Japanese Government, Thai Government, Malaysian Government, Singapore Government, Pakistan Government, Netherlands Government, EU, USA, GCC Governments and other concerned may work together. 

Best regards,

Kazi Azizul Huq, Dhaka Group of Human Rights Defenders; Ahmad Ullah, Human Rights Forum (HRF); Dr. Ruhul Amin, Integrated Humanitarian Approach (IHA);
Nepal: International agencies must focus on humanitarian response

Due to the nine-year war between Maoist insurgents and the Government, the humanitarian situation in Nepal has steadily deteriorated in recent years. The United Nations Country Team, donors and non-governmental organizations are in the initial stages of developing a response to meet the needs of large numbers of Nepalis who have been impacted by the conflict. Due to lack of access to rural areas and lack of information about internally displaced persons (IDPs), as well as the development focus of most NGOs and many UN agencies, there is confusion as to what might constitute an effective humanitarian response. A Consolidated Appeals Process (CAP) planning workshop was just held, which should help focus agencies on the necessity of providing a better humanitarian response. The UN will launch the Nepal CAP in August. Donor governments, the UN and NGOs must quickly change their strategies, which have tended to focus on development activities, to incorporate the new reality in Nepal. 

Estimates of the numbers of displaced in Nepal vary widely, from 200,000 to 500,000, with at least 400,000 and possibly as many as two million crossing into India as a result of the conflict. Because of longstanding migration patterns within Nepal and to other countries, assessing the magnitude of internal displacement is complicated. Unlike other countries with large IDP populations, Nepal has only one small IDP camp, and UN agency and NGO personnel believe that setting up IDP camps is not desirable. With so few visible IDPs, however, the displacement problem is underestimated. International staff rarely travel outside Kathmandu, much less to Maoist-affected areas, so there is little information about what conditions are actually like outside the “Kathmandu bubble.” Agencies acknowledge that there has been greater movement to urban areas and that the population in some of the hill areas has markedly decreased, but there is little concrete information on the conditions in which IDPs are living and what their needs are, partially because most IDPs are reluctant to identify themselves out of fear of retaliation by one side or the other. For this reason, registering the displaced is currently not a possibility. 

The displaced in Nepal have fled their villages for a variety of reasons. At the beginning of the conflict, Maoists forced members of the rural elite — large landowners, people affiliated with the central government, and political party members — to leave their villages if they did not swear allegiance to them. This group of people has been able to go to district centers or larger cities and buy property, and most of them are not in need of economic assistance. 

But in recent years the dynamic of the conflict has changed. The brutality of both the Maoists and the government security forces, as well as the collapse of economic and social structures in villages, is forcing larger numbers of more vulnerable people to flee. They tend to move in with relatives or friends, or move to slums on the outskirts of cities. Many also go to India. These poor IDPs are virtually indistinguishable from the equally vulnerable urban poor living throughout Nepal. Thus, agencies planning the IDP response believe that it should concentrate on community-based assistance to the poor, regardless of whether they have been displaced or not, with a focus on basic services and livelihoods. 

Maoists control roughly 80 percent of Nepal, but the government retains control of all district headquarters. In the past two years, the conflict has intensified and both sides have employed increasingly brutal tactics against the civilian population. Civilians suspected of supporting the opposing side are routinely harassed, intimidated, tortured and sometimes killed. Vigilante groups, who are believed to be operating with Government support, fight the Maoists and in the process commit human rights violations against civilians, which has also led to forced displacement. There is almost no possibility of being perceived as politically neutral in Nepal. The Office of the High Commissioner for Human Rights (OHCHR) is planning to deploy around 50 international staff throughout the country, and this may improve human rights monitoring and lead to improved access. OHCHR is facing a $2 million shortfall, however, and unless funding comes through, it is possible that OHCHR will have to scale back its operations. 

The Government of Nepal has a responsibility to assist and protect all people living within its borders, but its actions make clear that the IDP problem is not a priority. Its brutal treatment of members of the Maoist Victims Association, who protested for recognition as “internal refugees” in May 2005, raises questions about the Government’s commitment to IDP protection. The Maoist Victims Association represents only a small percentage of those displaced by Maoist violence. Members of this group, mainly members of the Nepali Congress political party who were displaced by the Maoists, were beaten and imprisoned, and security forces destroyed their homes. Many view the treatment of this group — theoretically natural allies of the government — as yet another attempt by the King to further weaken political parties. This also raises concern about how the Government treats IDPs who have been displaced as a result of actions by the security forces. The UN Human Rights monitors will have to play an important role in IDP protection. 

Basic services throughout Nepal were poor even before the conflict, but now the Government has even less ability or interest in providing services to people. In rural areas, most government officials have fled to district centers. With increasing numbers of the displaced coming to cities, basic services, especially education, are now overstretched. The displaced lack information on their rights and are unaware that they still have a right to access services such as healthcare and education. Further, lack of the appropriate documentation is leading to the denial of services to IDPs. It is particularly disturbing that children are denied access to schools, given that some families choose to move to district centers because schools are no longer functioning in their villages. In addition, both sides have used schools for military purposes, and military attacks on schools have increased children’s vulnerability. Lack of access to education also has serious implications for child protection. 

The central government needs to fulfill its responsibility to ensure that government officials at all levels allow IDPs access to services. Refugees International is very supportive of the idea of the Office for the Coordination of Humanitarian Affairs (OCHA), in collaboration with national human rights NGOs, to create information centers in district headquarters to advise IDPs of their rights. 

With the Government virtually non-functional in many areas, UN agencies and NGOs need to expand their provision of services on an emergency basis. Development agency staff need to face the reality that the severity of the conflict and the breakdown of social and economic structures in villages are compromising the effectiveness of development projects. But because the focus in Nepal for years has been on long-term development programmes, few expatriate and local staff are familiar with humanitarian issues or have experience working in conflict settings. There is therefore a critical need for NGOs with humanitarian experience to begin programs in Nepal. The Government should make it easier for NGOs to set up operations, including easing the restrictions on the numbers of international staff that NGOs can employ. Both the Government and the Maoists must guarantee to respect humanitarian space and allow humanitarian agencies to respond to needs where they find them without interference. 

The Minister of Finance recently made a statement to donors welcoming the assistance of the international community in providing humanitarian assistance to the displaced. Donors should fund the UN and NGOs directly, minimizing funding to the Government. One donor explained, “There is concern that direct donor support could be supporting the military budget [which is foreseen to increase dramatically given the King’s plan to double size of the Royal Nepal Army].” 

The humanitarian problem in Nepal is primarily the result of political conflicts that the Government is trying to address militarily, with support primarily from India, the U.S. and the United Kingdom. King Gyenendra’s February 1 coup and declaration of a state of emergency further complicated efforts to reach a peaceful solution. Mistrust — between the King and the mainstream political parties, as well as between the political parties and the Maoist insurgents — has so poisoned the political environment in Nepal that restoring democracy will be no easy matter. 

The humanitarian situation in Nepal is not yet a crisis. The situation will worsen, however, unless an effective strategy to protect and assist the displaced is developed and implemented. The operating environment in Nepal has changed to such a degree that past strategies are no longer effective. 

Refugees International therefore recommends that:

•
Donor governments ensure that the Office of the High Commissioner for Human Rights mission to Nepal is fully funded and immediately commit the funds necessary to address the $2 million shortfall. 

•
Donor governments, the UN Country Team, and NGOs assess the effectiveness of development projects and redefine their strategies in Nepal to make responding to the humanitarian situation a priority. 

•
Donor governments re-consider the effectiveness of providing funding to the Government of Nepal and increase direct funding to UN agencies and NGOs to provide basic services in both Government and Maoist-controlled areas. 

The Government of Nepal facilitate NGO registration in Nepal and ease restrictions on the number of international staff that each organization may employ. 

Senior Advocate Michelle Brown and Advocate Kavita Shukla recently return from a three-week mission to assess the situation for Nepali displaced persons. 

Refugees International (RI), Date: 11 Jul 2005
http://www.reliefweb.int/rw/RWB.NSF/db900SID/RMOI-6E83MW?OpenDocument
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The third way’s dirtiest secret

Ministers have tried to cover up their dependence on forced labour 
A year ago this Saturday, 23 Chinese cockle pickers died at Morecambe Bay. A major new report that uncovers the scale of forced labour in Britain and makes recommendations on curbing this new form of slavery might be thought a fitting memorial to those who died. Instead, the government has tried to block its publication until after the election, as our front-page story reveals. 
Interviews with migrants record the violence, threats, debt-bondage, dangerous conditions and enforced long hours to which they are exposed. They also lead to the inescapable conclusion that the deregulated economy has created the conditions for this exploitation to flourish under Labour. 

The report (Forced Labour and Migration to the UK, by Bridget Anderson and Ben Rogaly) was commissioned at the beginning of last year by the International Labour Organisation - the UN body that works with government, unions and industry - and the TUC, and was completed last summer by academics at Oxford and Sussex universities. Yet it is only now seeing the light of day. It will finally be published this week by the TUC, but minus its ILO and Department for Work and Pensions backers. What is a Labour government that champions social justice so frightened of? And why has it taken the unions so long to defy its efforts at censorship? 

The original title of the report was Free Market and Forced Labour. For it looks not just at the extent to which coercive employment takes place - and the answer is far more than anyone has acknowledged - but also at the nature of economic demand that drives migration and forced labour. And herein lies the real horror. 

It is not just the sex industry that traffics and exploits migrants, but our key sectors - food and agriculture, contract cleaning, hotels and catering, construction and care homes. Moreover, the state uses migrants’ forced labour in many cases - when it out sources local authority care to the private sector, when it uses agencies to recruit NHS nurses who end up living on £5 a week, when it uses contract cleaners provided by the cheapest bidder for its offices, or when subcontracted migrant labour is used on private finance initiative construction. 

The UK has Europe’s most flexible labour force; it lives in fear and squalor, is paid a pittance and is bussed round the country to work in the shadows of the night shift. 

If exploitation of migrant labour turns out to be at the core of our competitiveness, as this report suggests, then tackling the problem requires Labour to address the structure of big business and its regulation - to rethink the philosophies inherited from the Tories that advocate subcontracting, outsourcing, competitive tendering, low piece rates, short-term contracts, workforce mobility and a light touch on red tape. But that undermines New Labour’s whole narrative - the third way in which economic growth, based on global competitiveness, can be combined with tackling poverty and inequality. 

The lives of migrant workers described in this report make a mockery of the government’s programme of social justice. Social justice for our own population turns out to depend on the importation of an underclass of foreigners to create our wealth. We compete with countries that have no labour rights by importing their conditions. 

There is ammunition for both the anti-immigration far right and pro-regulation old left here, and small wonder Labour would rather postpone the discussion until after an election. The unions have been alarmed about the scale of forced labour for some time as the realisation grows that unless they protect migrants, their own members’ conditions cannot be protected. The intense talks between union leaders and ministers to thrash out Labour policy commitments before the election included a discussion of “super exploitation” among migrants. (The word exploitation is no longer thought adequate to describe what is going on.) Reportedly there were even suggestions that a crusade to protect our twilight migrant workforce might restore the government’s moral authority lost in Iraq. But unions and ministers alike are afraid to rock the boat on migration for fear of losing votes. So a deal has been done to wait. 

But super-exploitation cannot wait. Talk to residents in the agricultural town of Boston, Lincolnshire, where some 50% of the vote in the borough elections was for Ukip or the BNP, and they will tell you that the reason they are drawn to the far right is that no one else is talking about what they see, the violence and crime that organise migrants. 

Conspiracies of silence always play into the hands of the far right. If the government really wants a new moral authority, it should come clean on forced labour and its causes now. 

Felicity Lawrence

The Guardian, UK, February 3 2005

http://www.guardian.co.uk/comment/story/0,,1404545,00.html 
Patrolling the Border for Migrants From Mexico, With a Humanitarian Goal

SUNLAND PARK, N.M., July 16 - The small airport in this town on the edge of El Paso does more than straddle two countries. As seen by Armando Alarcon, an amateur pilot engrossed in an effort to prevent migrants from dying of thirst on their odyssey across the Chihuahuan Desert, it straddles two worlds. 

One world belongs to the Learjets and Citations owned by the Mexican industrial magnates of Ciudad Juárez who keep their planes discreetly and safely tucked away in hangars across the border. Mr. Alarcon’s 30-year-old Cessna with its cramped cabin captures another reality on its weekly flights above creosote bushes, extinct volcanoes, a humble fence marking the line in the dirt between Mexico and United States, and, sometimes in surreal slow-motion, migrants on foot reeling from heat exhaustion. 

As armed militia-style organizations like the Minutemen Civil Defence Corps call attention to the disarray along the border, Mr. Alarcon has created a group in El Paso called Paisanos al Rescate, or Countrymen to the Rescue, that tries to limit deaths among those who risk everything for a chance at a better life in the United States. About a dozen volunteers in small planes drop bottles of water by parachute to migrants on the desert floor. 

“The Paisanos bring a little bit of dignity and hope to a trip that nobody wants to make,” said Eduardo Samano, 36, a labourer from the state of Morelos who was gathered with others in a trash-strewn plaza in Palomas, a Mexican town about 50 miles from Sunland Park where migrants often prepare for their journeys. Mr. Samano, who said he hoped to find work cleaning the manure in cattle pens in the Texas Panhandle, had heard of Paisanos al Rescate from reports on Mexican television. 

“Do the people in the United States who hate us think we’re out here for fun?” he asked. 

The plastic water containers that Mr. Samano and others carry when they depart Palomas for their trek across the desert are easily depleted before they reach a destination, often Deming, N.M., about 30 miles away. At least 262 migrants who were crossing the border with Mexico have been found dead since October, a sharp increase from 178 in the comparable period last year, said Salvador Zamora, a spokesman for the United States Border Patrol in Washington. With summer temperatures above 100 degrees, most of the deaths are a result of dehydration and heat stroke. 

Mr. Alarcon, 37, who lives in El Paso with his wife and three children, is an unlikely radical in the polarized world of border politics. Slightly pudgy and often clutching a BlackBerry pager, he works as a sales manager for Swift Transportation, one of the nation’s large trucking companies, and studied engineering at the University of Texas at El Paso. 

But as with many recent entrants into the middle class in El Paso, a city of 680,000 that rubs up against Juárez, Mr. Alarcon’s life is a little more complicated. He arrived in the United States as an infant in the arms of his mother as she waded illegally across the Rio Grande, leaving behind her home in Sinaloa in northern Mexico. 

He became a United States citizen in his 20’s while serving in the Army in the first Persian Gulf war; military officials sped up his American passport so that he could be dispatched to a base in Saudi Arabia as a supply specialist. 

Increased vigilance along the border after the terrorist attacks of September 2001 forced migrants to undertake riskier crossings. Mr. Alarcon said he decided to form Paisanos three years ago after the Border Patrol found the body of an 8-year-old girl who had been abandoned in the desert by her smuggler. 

“That was our ‘go, no-go’ moment,” said Mr. Alarcon, who started Paisanos with several other volunteers last year after spending more than $80,000 of his own money to buy the Cessna. 

The group relies on donations, about $3,000 in cash so far, to cover the cost of aviation gasoline and water bottles. Pedro Zaragoza, a prominent Mexican businessman who owns a dairy and beverage concern in Juárez and Krispy Kreme franchises in El Paso and Juárez, has donated bottles and fuel. 

Most of the checks are for small amounts, like $25 from Gail Ann Schultis of Parkville, Mo. “Dear Paisanos al Rescate folks, I read of your recent efforts on a visit to El Paso,” she wrote. “I lived there from 1979 to ’89 and salute your work.” 

The group’s main pilot is Mario Luna, whose day job is flying the corporate jet for a beer distributing company based in El Paso. Like Mr. Alarcon, Mr. Luna, 39, arrived illegally in El Paso as a child from Mexico. The group has about a dozen active volunteers. Its name is a nod to Hermanos al Rescate, or Brothers to the Rescue, the Cuban-American organization that flew over the Florida Strait in the 1990’s to assist people fleeing Cuba by raft. 

Though Brothers to the Rescue became an emblem of the anti-Castro politics of South Florida, the Paisanos group tries to avoid politics. Mr. Alarcon shies away from endorsing or criticizing specific immigration policies, saying the group’s main objective is to conduct humanitarian missions within an imperfect system. Some advocates view Mr. Alarcon’s group as a symptom of the border’s woes rather than a solution. 

“They’re carrying out an act of faith, and it’s something we should recognize, but it doesn’t go to the heart of the problem,” said Fernando Garcia, director of the Border Network for Human Rights in El Paso. “There is no sign the U.S. is prepared to change policies that are killing people on the border. There is a crisis of death resulting from the refusal to recognize the contributions immigrants make to society.” 

Mr. Alarcon’s approach, while too mild for some, has drawn criticism from those who consider it misguided. “We have mixed emotions about what he’s doing,” said Richard N. Azar, 84, a co-owner of a flight school in Sunland Park. “The Statue of Liberty welcomes these people, but they’re breaking the law to enter this country, and that isn’t right.” 

One outspoken member of the Minutemen group in Texas, Wanda Schultz of Houston, said migrants should not be relying on the assistance of Paisanos. “If you don’t want to die, don’t come,” Ms. Schultz, 68, said in a telephone interview. She added that she would give migrants water if they were suffering from dehydration and then turn them over to the Border Patrol. 

The Paisanos do not hand over the people they encounter, unless distressed migrants ask them to, a policy that is generally fine with the Border Patrol. Doug Mosier, the public affairs officer for the El Paso sector, said he had no reason to believe Paisanos al Rescate was doing anything other than providing a humanitarian service. “We’ve given them a phone number they can call if they encounter someone in distress,” Mr. Mosier said. 

The first bubble-wrapped plastic water bottles dropped last year burst upon hitting the ground, prompting some migrants to curse at the Cessna. Mr. Alarcon solved that problem with the help of a volunteer engineer from California who suggested using the small surplus parachutes that the Army uses for nighttime flares. The white parachutes now carry a silk-screened message in Spanish - “God blesses you” - and the telephone numbers of Mexican and Salvadoran consulates. 

Some evenings Mr. Alarcon drives into Mexico to talk to the migrants preparing their cat-and-mouse trip. 

“The senselessness of it all can get to you, all the money being spent to harass people who want to be our maids and gardeners,” Mr. Alarcon said. “It’s as if the Cold War were being fought again with the Mexicans as the bad guys. If the tragedies here weren’t so common, this would feel like my own version of Spy vs. Spy.” 

Simon Romero, 

The New York Times, July 20, 2005 

http://www.latinamericanstudies.org/immigration/paisanos.htm 
Time for the United States to Honour International Standards in Emergencies

The Congressional Black Caucus is right. The more than one million Americans so painfully uprooted by Hurricane Katrina are not refugees as the media often mistakenly call them. Rather, they are internally displaced persons? IDPs for short. A refugee is someone who flees across borders because of persecution, and once over the border, benefits from a well-established international system of protection and assistance. For those displaced internally, their governments have the main responsibility to assure their well-being and security.

The Guiding Principles on Internal Displacement, introduced into the United Nations in 1998, are international standards for persons forcibly uprooted from their homes by conflict and natural disaster who remain within their own countries. Given the disastrously inadequate initial performance in dealing with this catastrophe, our government would do well to become familiar with these guidelines both for the current rescue effort and for future emergencies. The guidelines, in the words of the UN Secretary-General, are “the basic international norm for protection” of internally displaced persons. Although not a binding treaty, UN resolutions regularly call them a “standard.” The US Agency for International Development calls them “a useful tool and framework” in its 2004 policy on assistance to internally displaced persons in foreign countries.

It is now time for the U.S. government to apply these standards to displaced Americans here at home. The UN Secretary-General’s Representative on the Human Rights of Internally Displaced Persons, Walter Kalin, is available to advise governments on how best to put the guidelines into practice. To begin with, governments have a responsibility to prevent or mitigate the conditions that lead to displacement. In natural disasters, this means heeding early warnings, developing adequately funded and effective disaster preparedness plans at the local, state and national levels, ensuring that there are means to carry out the response, and evacuating people who cannot leave on their own and are in    harm’s way. Such steps should be seen as the fundamental right of populations living in high-risk areas. When public officials fail to take reasonable measures to protect them, claims for compensation need to be considered.

In distributing aid, fairness is essential. Discrimination on the basis of race, colour, national, ethnic or social origin, social status, political opinion, disability or similar criteria must be prohibited. This means that the poor, who in the Gulf Coast are mainly black and Hispanic, should also have received help in being evacuated, while the most vulnerable? Children, expectant mothers, the disabled, sick, and elderly? Should have been attended to with the least possible delay. A review process should be set up to hear charges of discriminatory treatment and ensure remedial action.

The guidelines also address protecting and assisting the victims of disasters. Those uprooted have the right to expect to receive humanitarian aid in the form of essential food, potable water, clothing, medical services, sanitation, and basic shelter and housing as well as assistance later in rebuilding their lives. They are to be protected from acts of violence, rape, and lawlessness. When governments are not able to fulfil these responsibilities, they must promptly call upon the international    community for assistance. In extreme situations, if governments refuse outside help yet fail to fulfil their commitments; the international community has the responsibility to intercede.

Consultation with the displaced is of cardinal importance. It may not be practical in the immediate aftermath of the Hurricane Katrina disaster, but in the recovery and reconstruction phases, when people begin to decide whether to return to ravaged Gulf Coast areas or resettle, and homes, businesses and local economies begin to be rebuilt, consultative mechanisms are essential. Exclusion from the decisions that affect their lives will not only heighten helplessness but also undermine the effectiveness of the aid provided. The government must also help the displaced to recover, where possible, their property and possessions or provide or assist the persons in obtaining compensation or some form of reparation.

The UN guidelines are a valuable tool for federal, state, and local government officials. They are being adopted in one form or another by a growing number of countries. Were the United States to follow the    guidelines, it would find itself on firmer ground for reacting to the current emergency and planning for future ones.

The Brookings Institution, September 09, 2005

Roberta Cohen, Co-Director, The Brookings-Bern Project on Internal Displacement
Qatar strips 15,000 Qataris of citizenship
Amid disgraceful scenes at the Qatar Saudi Arabia border, stranded Qatari citizens are unable to enter Qatar after the Qatari authorities stripped them of citizenship. These new refugees have lost all property and saving in Qatar. Members of the Al-Murra tribe have been most hit. This is a clear violation of International law based on UN and Geneva Conventions.

Saudi press reports linked the removal of citizenship to the loyalty of members of the Ghufran clan - a branch of the Al-Murra tribe - to Qatar’s deposed emir Sheikh Khalifa bin Hamad al-Thani. He was toppled by his son and present ruler, Sheikh Hamad bin Khalifa al-Thani, in a June 1995 palace coup.The present ruler has been heavily criticized in the regional press for warming ties with Israel and the continued use of slavery in Qatar. Most recently Qatar has courted Israel in an effort to secure a rotating 2-year seat on the UN Security Council. Other developments with Israel include: 

The Emir of Qatar had visited Israel and signed an agreement for the export of Oil and Gas to Israel, and large amounts of Israeli goods are beginning to flood the Qatari domestic market.

Santosh in Doha, Qatar

July 30, 2005
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