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EXECUTIVE SUMMARY

This report is the result of an investigation by the fact-finding 
team from the Koalisi Buruh Migran Berdaulat (KBMB) on the 
deportation process of more than 1,700 Indonesian migrant 

workers during the Covid-19 pandemic from Sabah, Malaysia to Indone-
sia. The report’s findings refer to the period of June to September 2020, 
but they are not limited to this time period. The repatriation wave of In-
donesian migrant workers and their families, the majority of whom are 
oil palm plantation workers, is still ongoing at the time of this writing. 
Furthermore, the situation is not new, as this deportation process has 
been ongoing for years and is part of Sabah’s migration regime, which 
relies on a huge amount of undocumented and therefore vulnerable 
migrant workers.

This investigation’s findings of human rights violations have occurred 
systematically and massively against thousands of migrant workers over 
the years. The willful misconduct by official perpetrators has been ongo-
ing for years. The Temporary Detention Centers (PTS), where migrants 
are held before being repatriated, are institutions of torture, mistreat-
ment, and abuse. Severe human rights violations were and are carried 
out every day. 

This institutional violence is a problem not only inherent of the migration 
regime but a product of it. The current migration regime in Sabah cre-
ates and continues to maintain irregular migration by only allowing le-
gal working quotas which are far from the number of low skill labourers 
needed, for example on palm oil plantations. Accordingly, the number 
of undocumented workers stays high due to demand (in fact, they make 
up the majority of palm oil workers in Sabah) but they are nonetheless 
punished as criminals. The abuse experienced in this process unfolds in 
stories of violence and terror among migrant workers. The fear of being 
detained hence leaves workers vulnerable to being exploited by their 
employers. As a consequence, the migrant regime can be used to carry 
out effective control over undocumented workers, not only by the state 
but also by the companies which use it as threat and disciplinary action. 
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This is reflected in the fact that only migrants working illegally in the 
country are punished systematically but not their employers, the plan-
tation owners. Even though employers could theoretically be punished 
for employing more than five irregular migrants at the same time, in 
reality the research team has never heard of any case where a big plan-
tation company has been fined. In very few cases, this has happened to 
small plantations. 

The findings of the investigation show:

•	 Since the arrest, investigation, and trial, almost none of fair trial 
principles have been fulfilled by the authorities in Sabah, Malaysia. No 
deported migrant had ever been accompanied by a lawyer or legal 
advisor. Before court, all the defendant has is only a choice to admit the 
wrongdoing, and none of the deported migrants have ever received 
their court files or documents. 

•	 Deported migrants detained at the PTS experience various kinds of 
inhuman and degrading treatment and punishment. 

•	 Deported migrants detained at the PTS experience extortion, seizure 
of property, and exploitation of child deported migrants.

•	 The cramped situation in detention facilities makes migrants 
vulnerable to Covid-19. It causes them to suffer from various kinds 
of physical illness and mental health issues. Among the detainees 
were women, children and the elderly; the detention facilities do not 
provide facilities and special assistance for pregnant women. 

•	 The delay in deportation confines migrants – who have already served 
their sentences for immigration violations, and therefore should be 
free people – for a prolonged time in the PTS in Sabah. 

•	 The information collected indicates that various kinds of inhuman 
and degrading treatment and punishment in PTS in Sabah are not 
isolated individual cases, but have been going on routinely for years, 
making thousands of migrant workers its victims. 

The problem did not stop when the detainees, after a complex and inef-
ficient deportation administration process, were deported to Indonesia 
through the port of Nunukan. The failure of the Indonesian government 
to anticipate such a large wave of deportation of migrant workers, in-



xi

KOALISI BURUH MIGRAN BERDAULAT

cluding weak coordination between provincial governments and be-
tween agencies, resulted in:

•	 An overload on the Indonesian Migrant Protection Body (BP2MI), which 
seems to have been left alone with limited resources and unable to 
access any additional resources outside its authority.

•	 Lack of health facilities for the deported migrants during the 
repatriation process, and no mental health services.

•	 Deported migrants from East Nusa Tenggara (NTT) waiting for many 
days at the BP2MI shelter in Makassar, South Sulawesi, instead of being 
repatriated immediately to their village of origin

•	 No facilities in the shelter for children and elderly who need special 
treatments.

•	 Lack of special services and treatments for exhausted and terrified 
migrants who are experiencing psychological problems, as victims of 
violence and inhuman punishment.

Based on these findings, KBMB urges the Malaysian government to take 
the necessary steps including policy, legal, and administrative reforms, 
and allocate resources needed for service improvement, in order to:

•	 Immediately stop all forms of violence, torture, and other cruel, 
inhuman, and degrading treatment or punishment.

•	 Prevent prolonged detention and ensure a swift deportation process 
and respect all the inherent rights of all deported migrants.  

•	 Ensure all deportation processes consider the deported migrants’ 
health condition by taking the principles of human safety into account.
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LIST OF ABBREVIATIONS

BP2MI : Agency for the Protection of Indonesian Migrant 
Workers 

FELDA : Federal Land Development Agency

Kemenlu : Ministry of Foreign Affairs 

KJRI	 : The Consulate General of the Republic of Indonesia 
(in Kota Kinabalu)

KKP : Port Health Authority 

KRI : The Consulate of the Republic of Indonesia (in Tawau)

NTB : West Nusa Tenggara

NTT : East Nusa Tenggara 

PKP : Movement Control Order or lockdown

PTS : Temporary Detention Centre

Puskesmas : Community Health Centre

RSUD	 : General Hospital

SPLP	 : Travel Document in Lieu of a Passport 

UPT BP2MI : Implementing Unit of the Agency for the Protection 
of Indonesian Migrant Workers 
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TIMELINE OF IMPORTANT EVENTS

18 March 2020: 
Malaysia enforced the Movement Control Order (PKP) throughout 
its territory.  All public activities were suspended, including activities 
on palm oil plantations.

19 March 2020:
The North Kalimantan Provincial Government asked the Sabah 
government to postpone the deportation process to its territory, 
on the grounds of preventing the spread of Covid-19.

6 April 2020: 
The workers in the palm oil plantations returned to work after 17 
days of inactivity. Several protests occurred because most workers 
had to accept a 17-day wage cut.

26 April 2020: 
The Indonesian Consulate in Tawau, Sabah, Malaysia prepared to 
repatriate stranded Indonesians who were visiting Sabah..

15 May 2020: 
A total of 111 Indonesian citizens stranded in Sabah, Malaysia were 
sent home.

3 June 2020: 
The deportation process resumed after two months of halt in April 
and May 2020 as the impact of the Covid-19 outbreak. The first 
batch started to be repatriated on 3 June 2020. 0.

5 June 2020:
240 deported migrants from the first batch arrived in Parepare, 
South Sulawesi. 185 of them are from South Sulawesi. 
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5 June 2020: 
As a prevention of Covid-19 transmission, the city government of 
Parepare ordered the deported migrants (26 from NTT province) 
who just arrived at the Parepare port and were resting at the BP2MI 
shelter, to be relocated to other places out of the city. BP2MI officials 
then relocated them to Makassar, over 150 km away. Around 11 
deported migrants from Sinjai regency (230 km away) – who were 
supposed to be picked up by Sinjai local authority– were also sent 
home that night by renting a car at 11pm.

8 June 2020: 
One of the 26 people NTT evacuated to the city of Makassar was 
reported to be missing. According to the colleagues, the person 
had suffered from depression and mental stress since being placed 
in detention.

24 June 2020: 
227 deported migrants arrived in Parepare, South Sulawesi.  

25 June 2020: 
25 deported migrants from NTT (the first batch of deportation on 3 
June) were sent to NTT via Bira port in South Sulawesi, after waiting 
for 20 days in Makassar. One deported migrant was still missing. 

30 June 2020:
413 deported migrants arrived in Nunukan and accommodated in 
BP2MI Nunukan shelter.  

3 July 2020: 
225 deported migrants arrived in Parepare port, South Sulawesi, 
65 of whom are from NTT and other provinces. They were 
accommodated in BP2MI shelter in Makassar. Six of the deported 
migrants escaped from the shelter, allegedly to return to Nunukan 
and then to Sabah.
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13 July 2020: 
Five deported migrants run away from BP2MI shelter in Makassar, 
one picked up by family. 

15 July 2020:
95 deported migrants were sent to Nunukan from Tawau port, 
Sabah. On the same day, 59 deported migrants from NTT and 
NTB that sheltered in BP2MI in Makassar were sent to their next 
destination. Those from NTT were repatriated via Bira port, South 
Sulawesi, while two deported migrants from NTB were flown out 
from Makassar airport.

22 July 2020
The fifth repatriation group was 54 people, 26 of whom were from 
Sulawesi.

3 September 2020: 
The seventh batch of deportation (131 deported migrants) arrived 
in Nunukan and accommodated in BP2MI Nunukan shelter.  . 

10 September 2020:
266 deported migrants arrived in Nunukan fom Tawau, Sabah. They 
were accommodated in BP2MI Nunukan shelter.  

16 September 2020:
87 deported migrants were repatriated from Nunukan to Parepare, 
arrived on 18 September 2020. Out of 87, 15 deported migrants are 
to be sent to NTT. They stayed at PB2MI shelter in Parepare, South 
Sulawesi

22 September 2020:
14 deported migrants to be repatriated to NTT were sent to 
Larantuka port in NTT via Makassar, South Sulawesi. One deported 
migrant was picked up by the family in Makassar



xvi

FACT FINDING REPORT

From June to September 2020, after having been suspended in April 
and May, the repatriation process was resumed. Official statistics show 
that between June and September 2020. a total of 1,082 migrants were 
deported from PTS in Tawau alone,1  deported to Nunukan, to Sulawesi 
and further on. As the statistic on the table 1 shows, this deportation 
process is a long ongoing issue. We could not obtain official statistics 
from three other PTS, but as shown in the timeline above, more than 
1,700 deported migrants were sent from Sabah to Indonesia through 
Nunukan. However, even this number does not reflect the actual number 
of migrants deported, as the collection of this data was not the aim of 
our team.

Table 1: Indonesian migrants deported from Sabah, Malaysia to 
Nunukan, Indonesia, 2010-2020.

Year Number of 
deported 
migrants

Origin of Immigration 
Detention Centre (PTS)

Average per 
month 

2010 3899 Kota Kinabalu, Sandakan, Papar 
Kimanis, Tawau

325

2011 3663 Kota Kinabalu, Sandakan, Papar 
Kimanis, Tawau

305

2012 2994 Kota Kinabalu, Sandakan, Papar 
Kimanis, Tawau

249

2013 2750 Kota Kinabalu, Sandakan, Papar 
Kimanis, Tawau

229

2014 3641 Kota Kinabalu, Sandakan, Papar 
Kimanis, Tawau

303

2015 6014 Kota Kinabalu, Sandakan, Papar 
Kimanis, Tawau

501

2016 1827 Tawau 152

2017 1929 Tawau 160

2018 1511 Tawau 126

2019 1833 Tawau 152

2020 1403 Tawau (as of September) 155
Notes: Throughout January-September 2020, the deportation was cancelled in April and 
May due to Covid-19 pandemic and the request from the Governor of North Kalimantan, 
Indonesia. 
Source: A Task Force of Indonesian Consulate in Tawau, Sabah, Malaysia, 2020.

1	 There are four PTS in Sabah in total.
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01 | THE IMPLICATION OF COVID-19 ON PALM OIL 
       WORKERS

The spread of the coronavirus causing the Covid-19 pandemic and its 
global countermeasures have a direct impact on Indonesian migrant 
workers working in the palm oil industry in Malaysia. This includes the 
region Sabah which includes the largest producers of palm oil within 
Malaysia. Since 18 March 2020, the Malaysian government has imposed 
mobility restrictions or Movement Control Orders (PKP) throughout its 
territory. This policy was followed by an order to halt many citizen activi-
ties. The termination of activities in palm oil plantations first took effect 
on 25-31 March then continued on to 1-14 April 2020. This situation was 
followed by the tightening (then closing) of the Indonesia-Malaysia bor-
der by the governments of the two countries.

In addition, the Governor of North Kalimantan sent a letter to Sabah 
Government requesting a temporary suspension of deportation poli-
cies.2  The same request was made by the Consulate General of the Re-
public of Indonesia (KJRI) in Kota Kinabalu.3  The suspension of depor-
tation was said to be a step to prevent the spread of Covid-19, on the 
assumption that the spread originating from migrant workers was very 
high. This presumption showed up in various media in Indonesia and 
spread in society, giving rise to a negative stigma for migrant workers, 
even though they had followed all the protocols for handling Covid-19 
during the deportation process and even tested negative.

The negative impact of the request for a suspension of the deportation 
policy increased the length of the detention period for migrant work-
ers in the Temporary Detention Centre (PTS) and the more overcrowded 
the detention centres became. In May, the representative office of the 
United Nations in Malaysia urged the Malaysian government to change 
the protocol for handling detention. Specifically, they asked them to 
differentiate detention centre facilities from prisons and seek out com-
munity-based alternatives to keep distance between people and not 

2	 Tribun Kaltim, “Cegah Covid-19, Gubernur Kaltara Surati Ketua Menteri Sabah Minta Malaysia 
Tunda Deportasi TKI”, 26 Maret 2020. https://kaltim.tribunnews.com/2020/03/26/cegah-covid-
19-gubernur-kaltara-surati-ketua-menteri-sabah-minta-malaysia-tunda-deportasi-tki.

3	 Nur Aini, “KBRI Berencana Tunda Pemulangan TKI dari Sabah” Republika, 17 Maret 2020. htt-
ps://republika.co.id/berita/q7afo6382/kbri-berencana-tunda-pemulangan-tki-dari-sabah
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overcrowd facilities. The UN also called on the Malaysian government to 
prioritize the immediate release of children from all detention centres.4  
However, there was no positive response from the Malaysian govern-
ment to the Circular from the United Nations. Thus, a result of inaction 
increased cases of human rights violations against detainees and, in the 
end, detention and prison facilities became a place for the spread of 
new cases of Covid-19.5 

Against this background, this report is an investigative effort to explain 
the condition of Indonesian migrant workers detained in Sabah’s PTS 
during the Covid-19 period, and the process of their deportation to In-
donesia. It is worth noting here that also without the requests for sus-
pension of deportation by the Indonesian government and even with-
out Covid-19, the prolonged migrant detention in PTS is a longstanding 
problem in Malaysia.6  

Alerted by the worsening of the situation because of the Covid-19 pan-
demic, our investigation on the conditions of the migrant workers pro-
vides an opportunity to dig deeper and examine the complete stories 
– long known and widely circulated among palm oil plantation workers 
- about torture, mistreatment and cruelty in Sabah’s PTS.

02 | LONGSTANDING EXPLOITATION BY SABAH’S 
        MIGRATION REGIME

Sabah is a federal state of Malaysia, located in the northern part of the 
island of Borneo. It is the largest palm oil producing region in the coun-

4	 The United Nations Office in Kuala Lumpur, Malaysia, Use Alternatives to Detention in the Fight 
Against COVID-19, 2 May 2020.

5	 E Fishbein and Jaw Tu Hkwang, “Immigration detention centres become Malaysia coronavirus 
hotspot”. Aljazeera, 2 June 2020. Available online: https://www.aljazeera.com/news/2020/06/im-
migration-detention-centres-malaysia-coronavirus-hotspot-200602004727890.html.

6	 For example, in 2017 a report mentions a delay in deportation for up to six months, which oc-
curred only due to a technical problem, namely the difference in the ship ticket fare between those 
agreed in the contract and those requested by the passenger ship company. Pascal S Bin Saju’, 375 
Tahanan WNI Segera Dideportasi dari Malaysia’,  Kompas.com, 21 Maret 2017. Available online: 
https://lifestyle.kompas.com/read/2017/03/21/08454531/375.tahanan.wni.segera.dideportasi.dari.
malaysia?page=all
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try. Its plantation area expands 1.5 million hectares and covers around 
26.5 percent of the total active plantation area in Malaysia. In 2018 alone, 
Sabah produced 5.14 million tons of crude palm oil.7  With this area of 
land, it is estimated that there are at least one million workers working 
on palm oil plantations in Sabah, most of whom (around 90 percent) are 
Indonesian migrant workers, originating mainly from Sulawesi and East 
Nusa Tenggara.8

In the early 1980s, the Sabah government issued a development scheme 
policy that recruited foreign workers and residents to occupy new va-
cant lands. At that time, Sabah needed at least 11,000 people. But with a 
population of only 1.28 million people in 1985 and a shift to urbanisation 
and higher paid jobs, the need for tens of thousands of people to culti-
vate new lands could not be fulfilled. This situation led to an increase in 
labour recruitment from Indonesia specifically.9  

Over the years, the number of Indonesian workers in Sabah continued 
to increase. Accordingly, the number of people without proper docu-
ments also increased, specifically due to massive recruitment of workers 
by large palm oil companies starting in the 1990s, such as FELDA, which 
is owned by the Malaysian state. The official quota system is the main 
cause of the huge number of undocumented workers, which make up 
the majority of palm oil plantation workers. Companies were only al-
lowed to officially recruit one worker for every eight hectares of planta-
tion land.10  This number was never feasible. Looking at an Indonesian 
palm oil plantation’s average hiring practice, employing one worker in 
every four hectares would be a more realistic ratio for the harvesting 
work. Moreover, to run a palm oil plantation with all its different jobs 
(including not only harvesting, but also spraying, fertilizing, fruit pick-
ing, tree maintenance, truck driver, etc.), the ratio would be closer to 
one worker for every one hectare.11  Therefore, in reality, almost all palm 
oil companies in Sabah recruit seven times more migrant workers than 

7	 Kushairi et al, ‘Oil Palm Economic Performance in Malaysia and R&D Progress in 2018’, Journal of 
Palm Oil Research, 2019.

8	 MPOB, 2011, Labour Requirement in the Malaysian Oil Palm Industry 2010, page 6.
9	 Asia Monitor Resource Centre, Exploited and Illegalized. The lives of palm oil migrant workers in Sa-

bah. Hong Kong: AMRC, 2020.
10	 MPOB, 2011, Labour Requirement in the Malaysian Oil Palm Industry 2010, page 9
11	 Kurniawan, Ilham, and Adolf Pieter Lontoh, “Manajemen Pemanenan Kelapa Sawit (Elaeis 

guineensis Jacq.) di Divisi 2 Bangun Koling Estate, Kotawaringin Timur, Kalimantan Tengah”, 
Bul. Agrohorti 6 (1): 151-161 (2018). DOI: https://doi.org/10.29244/agrob.v6i1.22528; Interview 
with a researcher at Sawit Watch, 17 Agustus 2020.
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the quota allowed by the Sabah government; in this reality, seven out 
of eight workers employed don’t have official documents. It is this mi-
gration regime that has continued to bring waves of undocumented 
migrant workers to Sabah to this day. It is important to note that even 
migrant workers who come to Sabah legally are, for various reasons, vul-
nerable to becoming undocumented migrants.12  

Migrants without official documentation (e.g. working permits) live in 
constant fear of getting arrested. When migrants in Sabah are arrested, 
first they are detained in the police office for a maximum of two weeks. 
If they have documents, the employer can come and present the docu-
ments to release them. If not, they go to court, where they get charged 
with a prison sentence. After the prison sentence they are sent to a Tem-
porary Detention Center (PTS) in Sabah. There are four PTS in Sabah: 
Kota Kinabalu, Sandakan, Papar Kimanis and Tawau. There is no clear 
regulation on the duration of this process and the stay in the PTS. Some 
migrants are detained for more than 6 months, others are there for less 
than three months.

03 | METHODOLOGY

This investigation was triggered after news broke in March 2020 
about the suspension of the deportation of detainees at the 
PTS commonly known as Rumah Merah (Red House), which is 

infamous as a torture house among migrant workers. 

With limited freedom of movement during the Covid-19 pandemic and 
no access to detainees at PTS, the investigation team started to gather 
information through official channels and communicated with several 
parties, including the Consulate of Indonesia (KRI) in Tawau, Sabah and 
several local governments in Indonesia. A first field investigation was 
carried out in June 2020 upon the arrival of deported migrants at the 
Port of Parepare in South Sulawesi, where the team was able to inter-
view the former detainees. In a second field research the team visited 

12	 Asia Monitor Resource Centre, Exploited and Illegalized. The lives of palm oil migrant workers in Sa-
bah. Hong Kong: AMRC, 2020.
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the border area Nunukan, North Kalimantan, in September 2020 to di-
rectly observe the deportation process and conduct several interviews 
with key sources for information, including medical experts. In addition, 
the team followed some of the repatriation processes by taking the ship 
together with the deported migrants that repatriated from Nunukan in 
North Kalimantan to Parepare port in South Sulawesi.

During June-September 2020, we collected testimonies from deported 
migrants detained at PTS; first we determined their overall physical and 
psychological condition before collecting information about their expe-
riences while being detained in the PTS and during the deportation pro-
cess to Indonesia. The investigation was conducted to find out if there 
are patterns of human rights violations during the deportation process,  
13not only individual cases.

In gathering these testimonies, we conducted in-depth interviews with 
43 deported migrants, consisting of 21 men, 20 women, and two chil-
dren, who originated from Sulawesi, East Nusa Tenggara, and West Nusa 
Tenggara. We also met with five child deportees between the ages of 9 
months and 4 years, whom we only interviewed briefly. All of these de-
ported migrants experienced first the arrest and detention in police of-
fices, the conviction for illegal immigration and working without proper 
documentation, a prison sentence, and then detention at PTS, before 
being deported to Indonesia. 

We also conducted interviews and meetings with government institu-
tions, including the Office of Manpower and Transmigration of South 
Sulawesi Province, and the office of Indonesian Migrant Protection Body 
(BP2MI) in Makassar and Nunukan who are involved in the process of 
returning the migrant workers. In addition, we conducted a document 
review to identify the suitability of procedures and practices during de-
tention and deportation process. 

To examine the relevant findings, we conducted several virtual meet-
ings with institutions related to this issue, particularly with KRI in Ta-
wau, Sabah, the Ministry of Foreign Affairs in Jakarta, Indonesia, and the 
BP2MI in Jakarta, Indonesia.

13	 This includes the stay in the PTS and the deportation itself, it does not however look at the situa-
tion in the prison.
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04 | KEY FINDINGS

4.1. Problems in Sabah, Malaysia

A. 	Violations against principles of fair trial.

All interviews we have conducted with the deported migrants 
indicate that handling of their cases by the authorities in Sabah 
does not fulfil the principles of fair trial.14  Workers get arbitrarily 
arrested without information about the reason. 

Almost all the arrests of migrant workers and their families oc-
curred with a presumption of guilt that they are illegal or violate 
the laws. Deported migrants were taken to police offices without 
questions and would only be released when they could prove that 
they do not violate any regulation. Although among of the mi-
grants who were forcefully arrested possess documents, if they 
failed to show or present them in the police office within two days, 
they were considered illegal and violating the immigration law. 
Presumption of guilt is a norm in all of the cases we collected.

A female deported migrant aged 19 shared her story that she and 
her father were arrested when working in the palm oil plantation. 
Other deported migrants shared that their arrest happened by 
plain-clothes police when walking in the town. Some others were 
arrested while napping with family at their rented room. All of 
them were taken immediately to the nearby police office with-
out receiving an explanation of why they were being arrested, and 
without having been asked if they held documents. 

In addition, all detained migrants either facing charges of lack of 
work permit or drug abuse had never been accompanied by a le-
gal consular or lawyer. From the very beginning, these migrants 
never received any legal aid over the course of their arrest, deten-
tion, and trial. This shows that migrant rights of legal assistance 
have never been provided, neither by Malaysian authority nor the 
Indonesian Consulate in Sabah.

14	 https://www.amnesty.org/download/Documents/8000/pol300022014en.pdf
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Our interviews suggest that arrests and investigations on the ba-
sis of drug abuse charges were done improperly and were dis-
criminatory. The results of urinary tests would come out immedi-
ately without proper explanation. One interviewee told the team 
that even a negative result would be charged as positive. Another 
one explained that he was arrested without any evidence but was 
forced to touch a drug container placed by an officer to obtain his 
fingerprints as evidence. These allegations indicate severe abuse 
of state power. 

In court each migrant has only about five to 10 minutes in front of 
the judge. The court’s sentences are different for each detainee. 
A male detainee over 50 years old will get one to three months 
of prison. A mother with child gets one month. If the detainee 
is male and under 50 years old and it is his first offence, he gets 
three to six months. Migrants can ask for leniency from the judge 
to reduce the punishment. Therefore, they memorize the exact 
sentence to ask for leniency and the judge can than reduce the 
sentence to under three months but with three lashes with a rat-
tan-whip. If the migrant has been detained before, the sentences 
goes up to nine to 12 months. 

Migrants are left with no other option than to plead guilty. They do 
not get the possibility to exercise their right to defend themselves, 
because they cannot access any legal advice. Migrants who ad-
mit their guilt receive a decrease in punishment and if they don’t, 
they face higher ones. There is no obvious threat, but this whole 
system is treated as routine procedure by the police, as if there is 
no other choice. Hence, migrants are forced to acknowledge they 
have committed a crime and accept punishment, even without 
adequate evidence or witnesses. This shows how they have no 
right to defend themselves in front of the court.

A female detainee described how she underwent a trial in court:

“When we arrived at the court (trial before the prison sentence 
process), we were told by the officers not to say much. The trial 
proceeded swiftly. We women were sentenced to one month, 
while men were sentenced to three months.”
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Another female deported migrant described that her auntie, who 
worked in a restaurant, was arrested at the same time with her, 
but is still being detained at the PTS. She said that her case has 
not been decided by the court. Upon inquiry she could only tell us 
that her auntie’s case involved her employer who refused to admit 
that he employed her illegally, which could be punishable.  15Not 
only are migrants pushed into admitting guilt, but then court de-
cisions are pending, and decisions delayed without clear explana-
tion. In this case migrants are detained in the PTS before the court 
decision. 

None of detainees have received access to their court files or 
documents. There was no legal aid provided for these detained 
migrants whatsoever, not even from the Indonesian Consulate. 
Some migrants were even arrested despite the fact that they had 
official documents; however, the papers were confiscated by their 
employers. Migrants also often become victims of drug charges 
without sufficient evidence. In a nutshell, the court and trial pro-
cess for migrants is often unfair.  

B. Cruel, inhuman, and degrading treatments and punishments 
against detainees occurring regularly, systematically, and massively

All testimonies referred to similar abusive treatments. Almost all 
of the deported migrants we interviewed specifically mentioned 
that they were treated inhumanely. Both male and female de-
ported migrants referred to the wording that they were treated 
like animals. 

“We were treated like animals. We were treated well only when 
there was a visit from the consulate. It only happened at the 
front office. The bad conditions we experienced inside were 
not seen by the consulate representatives. We don’t know if 
the consulate knows our condition inside or not.”

15	 Under sections 55B and 56(1) (d) of the Immigration Act 1959/63 (Act 155): any person – including 
employers – can be subjected to a fine between RM10,000 and RM50,000, or imprisonment not ex-
ceeding 12 months, or both for each irregular migrant employed, and could also be subjected to a 
whipping of up to six strokes if they are found to be employing more than five irregular migrants 
at the same time. This act specifically targets violation in urban areas.
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At six in the morning, in each PTS, the detainees were ordered to 
line up and do head count. 

“Every 6 am, we had to wake up. The block leader would shout 
at us to immediately line up and do head count. Each row 
consisted of 10 persons. We had to say good morning cikgu 
(teacher), then the guard would say: hands behind your back, 
head down. Anyone failed to do so would be punched and 
kicked. Every time we were hit, we had to say, ‘Thank you cik-
gu.’ Otherwise we would continue to be beaten. So, we were 
treated really like animals. We had to call the officers as cikgu, 
otherwise, we were beaten up.” 

Routines like that were carried out every day. Hitting was just one 
way of punishment. Another example is seen while head counts 
were done in the morning. If they made a mistake in counting, the 
person was ordered to climb a ladder attached to one corner of 
the prison wall for up to five hours continuously.  Detainees would 
be punished by squatting on the floor all day long if they were 
believed to have made a mistake, such as not being fully clothed, 
on one of the scarce toilets when the inspector arrives, or being 
noisy. This only happened in male blocks where children above 14 
years and elderly males were also treated to such punishment. To 
make matters worse, all detainees, including women, would get 
slapped in the face by the PTS staff or get ordered to take turns 
slapping the faces of other detainees. 

Since March 2020, when the Covid-19 pandemic broke out, health 
protocols started to be enforced, especially spraying disinfectants 
on detainees. Instead of being a positive safety measure it was im-
plemented in an inhuman and degrading way. One of the female 
deported migrants described how they were treated during the 
disinfectant spraying: 

“When we were in the shelter, when the corona outbreak was 
at its fullest, we were washed with alcoholic water (disinfect-
ant) every day. We were high-pressure sprayed all over our 
bodies until we were completely wet. The wet clothes could 
not be changed, it had to dry on our body. They said that all 
germs would die. We were dizzy afterwards.”
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C. 	Migrants experienced extortion, confiscation of personal property, 
exploitation of child deportees

Most of detainees were often forced to contact their families to 
send them money and food. Money paid to an officer could buy 
a phone call with family or hot water for a shower. They also use 
it to buy food from other detainees. However, between detainees, 
transactions are mostly bartering where instant cup noodles are 
the currency. The money sent was usually deducted by 30 percent, 
and food deliveries were usually partially confiscated before it 
reached the addressee. Those who wish to call their paid RM 10-20 
(2.5 to 5 USD) to staff to call for no more than an hour. One deported 
migrant complained: 

“During the two months I was detained, my family lost about 
6 million rupiah (400 USD). In PTS, the cost of living was many 
times higher. Anything that arrives, for example delicious food 
from the family, half of it would be confiscated. We only got half 
of it.”

A mother and her 10-year-old child explained that they had to 
remove several valuables during the arrest and detention process. 
The mother complained:

“We were arrested when we left the plantation area because 
we had planned our return home. The valuables we had with us 
all got lost in the procedure. Several other workers caught with 
us also lost their belongings. We lost bracelets, money, watches, 
and cell phones. What we were left with was the clothes on our 
body. We couldn’t change our clothes for days, until finally at 
PTS, a fellow resident gave us a change of clothes. We were 
detained for 16 days (in lock-up), then imprisoned and PTS for 
ten weeks. In total, we were detained for 3 months.”

When detainees get caught or sentenced any valuables they have 
on them, like mobile phones, bracelets, money or watches, are 
taken by the officers in prison and the migrants have to sign a paper. 
When they get transferred to the PTS, they sign another paper 
that states they will get the phone or valuables back after being 
released from PTS. In reality, only a minority gets their valuables 
back. From our information, we understand that up to 90% of the 
time the valuables get “lost” in the system. This can equate quite 
some amount of personal properties.
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A child deportee told us that at that time there were 19 children 
in his block, mostly from the Philippines. Children in PTS were 
usually employed as garbage collectors and PTS block cleaners. 
He complained about the tough and tense situation while at the 
PTS. He admitted that he had once been slapped and his thigh was 
stepped on by the head of the PTS because of a riot among PTS 
detainees. Detainees that were employed as garbage collectors, 
cleaners, and gardeners worked morning to afternoon and would 
be compensated 30 cent RM (about 7 cent USD) per day. Those 
who work as a cook would earn 1 RM (about 25 cent USD) per day.  

D. 	Detainees suffer from various illnesses, mental health problems, 
and even death. Specific needs for vulnerable groups were not met

At the start of the Covid-19 pandemic, the number of detainees 
increased, and facilities got overcrowded. The residents complained 
that it got so cramped that they had to sleep on their side due to 
insufficient space. The deported migrants described the conditions 
at PTS: 

“In PTS, there were 10 blocks with the size of approximately 10 
x 15 meters, with an elongated shape. One block contained 
more than 200 people, while each block only had three holes 
of toilets.”

In addition, food is not sufficient and sometimes stale.

“In PTS, the food provided was often still raw, the chicken meat 
still had blood, the rice was uncooked or stale, sometimes we 
got uncooked vegetables. Once, we were not given food until 
late afternoon.”

Many among the detained migrants in PTS got diseases but did not 
receive adequate treatment. The most common illnesses were skin 
problems like itching and irritation up to acute body infections. The 
unavailability of clean water for personal hygiene and the cramped 
conditions16  are the major cause of this. The available water was 
dirty and lacked decent quality and this water was used for all daily 
needs: drinking, washing and cleaning. 

16	 https://www.who.int/water_sanitation_health/diseases-risks/diseases/scabies/en/
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The deported migrants recalled the conditions at PTS: 

“In PTS, almost all of them get itching and skin diseases. The 
water was dirty and smelly. Even the supply was problematic, 
so we often didn’t shower for three days.”

“Rumah Merah (PTS) is hell. In prison, they gave us a little 
medicine for the sick, but at Rumah Merah the sick were left 
alone. They were just moved to another block. But most of us at 
PTS experienced all diseases.”

A dermatologist at the General Hospital in Nunukan who usually 
handles the deported migrants’ skin diseases explained that the 
PTS’s dirty and unhealthy environment, where basic needs such 
as clean water are not provided, is the major factor of the spread 
of diseases such as scabies and dermatitis to all detainees at the 
PTS. To tackle such problems, the dermatologist explained, PTS 
should implement the minimum standards for the treatments of 
detainees, which include providing clean public bathing, washing, 
and toilet facilities.17  One very common disease the migrants 
suffer has been Norwegian scabies, which is easily transmitted or 
contagious among the detainees, especially in the cramped blocks.

Another doctor who is also a HIV counsellor described that the 
condition of PTS is in high risk of transmitting contagious diseases 
including tuberculosis, diarrhoea, and cholera. The habit in PTS 
of making tattoos with very limited equipment and needles only 
insufficiently sterilized by burning the top, puts detainees at risk of 
transmitting hepatitis and HIV. Tuberculosis, which is transmitted 
through aerosol droplets while coughing, sneezing, or speaking 
was also spread in PTS, and constitutes a major problem. 

The densely crowded area badly affects the physical and mental 
health conditions of the detainees at PTS. Several detainees in 
PTS also fell ill without adequate access to medical treatment, 
some of whom have died. One interviewee testified that he 
observed at least three detainees who died inside the PTS in Tawau 
between December 2019 and August 2020. In addition, during the 
investigation we received two reports of the death of two deported 
migrants from their families, one inside the PTS in Papar Kimanis, 

17	 Interview with a dermatologist at the General Hospital in Nunukan, North Kalimantan, Septem-
ber 2020.



13

KOALISI BURUH MIGRAN BERDAULAT

and the other died in Queen Elizabeth Hospital, Kota Kinabalu, 
Sabah, due to inadequate treatment of his health condition inside 
the PTS. In one case, PTS authority did not even allow the family of 
the detainee who died in PTS to see the body, even though they 
were detained in another block in PTS.

Moreover, persons with specific needs like pregnant woman, 
children or the elderly don’t get treated accordingly. On the contrary, 
women who were pregnant end up giving birth inside PTS without 
the help of the PTS officers, let alone doctors or nurses. One of the 
residents who gave birth in January 2020 is still being detained. Her 
child is now 7 months old in PTS (as of July 2020).

In some cases, officers would indeed take a woman giving birth 
to the hospital, but only if they could prove with a spot of amniotic 
fluid that she would soon give birth. One of the testimonies of the 
female deported migrants stated:

“During my time in PTS between February-June 2020, in the 
block I was in, I saw three women giving birth. I’ve seen babies 
born alive in PTS. They were very small, it had to be due to 
malnutrition.”

Children suffer specifically in detention. A child deportee described 
his situation:

“I wanted to take a shower once but the water in the shower 
rarely came out. Often, there was no water for up to three days. 
We usually had to save water in mineral water bottles. If you 
want to take a shower, you often had to have a draw to get a 
turn. That was rationed only for two bottles of mineral water 
(only 2 litters of water).”

A mother explained that her child sometimes stayed alone in a 
corner when he missed his friends at home. When he remembered 
his school, he sometimes hallucinated that he was in the flag 
ceremony and saluted the flag alone. He feels distressed because 
he cannot take the exam for class promotion at his school in Sabah. 
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E. 	Complex and inefficient administrative deportation procedures, 
result in prolonged detention 

A deported migrant from NTT explained that he waited for the de-
portation process in December 2019. Another deported migrant, a 
female migrant who lived in Sabah since she was three years old, 
said that she should have been deported from the PTS in January 
2020. 

“I was detained and imprisoned in December 2019 for being 
undocumented and served one month in prison. This means 
that I should have been free and able to leave PTS in January 
or February 2020.” 

Other deported migrants stated:

“Many of us should have left PTS in March 2020, but we were 
detained until June 2020, and we were the first group to be 
sent home after being detained for a long time in PTS. We 
could not stay longer in PTS.” 

The ineffective deportation administration procedure caused 
many deported migrants to stay in PTS until June 2020 or even 
longer. In fact, deportation arrangements could have been made 
before the PKP existed. This shows that the process of obtain-
ing travel documents for deported migrant’s repatriation is often 
lengthy without clear reasons. This prolonged detention does not 
only affect detainees whose rights and freedoms are violated, but 
is also a burden on their families who have to send money and 
food and visit with the risk of being caught, etc. This failure of ef-
ficient administrative deportation procedures deprives non-citi-
zens unnecessarily (including infants, children, and undocument-
ed migrant workers) of their freedom without any access to court 
proceedings. This prolonged detention is therefore a violation of 
basic human rights. Whilst in prolonged detention in PTS by the 
Sabah authorities, violations of national and international law oc-
cur on a regular basis. Delays are mostly resulting from inefficient 
and complex administrative processes (coordination, budget, 
contracts, etc.) which lead to unreasonable deprivations of liberty.
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F. 	 Temporary Detention Centre (PTS) in violation of international 
human rights

These findings show that PTS in Sabah are institutions of torture, 
and other cruel and inhuman or degrading treatment or pun-
ishment in the sense of the United Nations Convention against 
Torture (UNCAT).18  Specifically, 1) the right to equality and non-
discrimination, 2) the right to access to justice, 3) the right to pro-
tection against torture or inhuman treatment and 4) the right to 
protection against arbitrary arrest and detention are severely, sys-
tematically and purposely violated.

1) Right to equality and non-discrimination against migrants

Non-discrimination is a core human right and a provision is in-
cluded in all core human rights treaties. The provision affirms 
that every right set out in the convention concerned shall ap-
ply to every person without discrimination of any kind, with re-
spect to race, colour, sex, language, religion, political opinion, 
national or social origin, birth and other status.19  To be specified: 
“[…] the term ‘discrimination’ as used in the Covenant should be 
understood to imply any distinction, exclusion, restriction or pref-
erence which is based on any ground such as race, colour, sex, 
language, religion, political or other opinion, national or social 
origin, property, birth or other status, and which has the pur-
pose or effect of nullifying or impairing the recognition, enjoy-
ment or exercise by all persons, on an equal footing, of all rights 
and freedoms”. 20

The international human rights legal framework contains inter-
national instruments to combat specific forms of discrimination, 
including for migrants.21  Migrants are a vulnerable group because 
of their legal status and therefore often lack access to justice. Al-
though the deprivation of liberty should be a last resort under in-
ternational human rights law, migrants are often detained as a 
routine procedure and without proper judicial safeguards. 22

18	 https://www.ohchr.org/en/professionalinterest/pages/cat.aspx
19	 https://www.ohchr.org/Documents/Issues/Migration/PrinciplesAndGuidelines.pdf; https://ijr-

center.org/thematic-research-guides/immigration-migrants-rights/#Equality_and_Non-Discrim-
ination

20	 See General Comment No. 18, in United Nations Compilation of General Comments, p. 134, para. 1
21	 https://www.un.org/ruleoflaw/thematic-areas/human-rights/equality-and-non-discrimination/
22	 https://www.un.org/ruleoflaw/files/training9chapter13en.pdf
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2) Access to justice23 

The cross-cutting principle of non-discrimination, firmly es-
tablished in international human rights law, requires States to 
grant access to justice to all individuals, including migrants, re-
gardless of their race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or other 
status.24  The Human Rights Committee (CCPR) set out clearly 
that States have the obligation to guarantee the rights found 
under the ICCPR without discrimination between citizens and 
migrants.25  The Durban Declaration and Programme of Ac-
tion (DDPA) on non-discrimination calls for the elimination of 
discrimination in many areas, including access to justice, and 
adds, regarding migrants, that States should promote and ful-
ly protect migrants’ human rights and fundamental freedoms 
without regard to legal status.26  Any migrant detained should 
be informed of their rights, including the right to be repre-
sented by a lawyer. Adequate legal counselling and represen-
tation should be promptly available and free of charge when 
required, including in border or transit zones and in detention 
or reception centres.27  It bears noting that the rights set out in 
this section apply to all migrants, including irregular migrants, 
who are deprived of their liberty, regardless of the type of hold-
ing facility or label given to the detention.28  

In essence, the core elements of the right to access justice are 
generally considered to be: 1) the recognition as a person be-
fore the law; 2) the equality before the courts and tribunal; 3) 
the right to a fair trial and due process guarantees and 4) the 
right to an effective remedy.29 

23	 https://www.iom.int/sites/default/files/our_work/ICP/IML/iml-infonote-access-to-justice.pdf
24	 ICCPR (n. 15), Article 2(1); ECHR (n. 10), Article 14; ACHR (n. 11), Article 1; ACHPR (n. 12), Arti-

cle 2. See also UNGA Report of the Special Rapporteur on the Human Rights of Migrants (n. 19), 
para. 7.

25	 CCPR, General Comment No. 15, The Position of Aliens Under the Covenant(1986), UN Doc. 
HRI/GEN/1/Rev.9 (Vol. I) (27 May 2008), p. 189, para. 2

26	 UN, The Durban Programme of Action on Non-discrimination (April 2009), para. 26.
27	 International Commission of Jurists, Principles on the role of judges and lawyers in relation to 

refugees and migrants (n. 22), Principle 7.
28	 See UNGA, Body of Principles for the Protection of All Persons under Any Form of Detention or 

Imprisonment Doc. A/RES/43/173 (9 December 1988).
29	 See UNGA, Body of Principles for the Protection of All Persons under Any Form of Detention or 

Imprisonment Doc. A/RES/43/173 (9 December 1988).
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3) Protection against Arbitrary Arrest and Detention

Under Article 9 of the ICCPR, a State must not arbitrarily arrest 
and detain an individual, and the State must show that other 
less intrusive measures besides detention have been consid-
ered and found to be insufficient to prove detention is not ar-
bitrary. Detention should only be a measure of last resort and 
should only be used if necessary and proportionate and should 
last for the shortest period of time. Detention for the reason 
of migrations should never be a prison sentence but separate 
facilities should be used with a minimum standard of human 
dignity. Children, however, should never be detained for im-
migration purposes.30  The prolonged detention of a migrant is 
not justified simply by the need to wait for an entry permit or 
until the end of removal proceedings when reporting obliga-
tions or other requirements would be less intrusive measures 
to ensure that the migrant’s situation complies with domes-
tic law.31  To ensure these rights migrants need to have access 
to independent legal counsel while arrested and facilities and 
institutions have to be effectively monitored by independent 
mechanisms which have an explicit human rights mandate to 
protect the rights of migrants deprived of liberty.32

4) Protection against Torture or Inhuman Treatment33

Article 5 of the Universal Declaration of Human Rights 1948 
reads, “No one shall be subjected to torture or to cruel, inhu-
man or degrading treatment or punishment.”34  This Article 
is widely regarded as expressing customary international law. 
Within the United Nations framework, torture and other cruel, 
inhuman or degrading treatment or punishment are explicitly 
prohibited under a number of international treaties, which are 
legally binding on those States which have ratified them. The 
International Covenant on Civil and Political Rights (ICCPR) 
and the United Nations Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (UN-

30	 https://www.ohchr.org/Documents/Issues/Migration/PrinciplesAndGuidelines.pdf
31	 https://ijrcenter.org/thematic-research-guides/immigration-migrants-rights/#Equality_and_

Non-Discrimination
32	 https://www.ohchr.org/Documents/Issues/Migration/PrinciplesAndGuidelines.pdf
33	 https://www.ohchr.org/Documents/Issues/Migration/PrinciplesAndGuidelines.pdf
34	 Universal Declaration of Human Rights, G.A. res. 217A (III), U.N. Doc A/810 at 71 (1948).
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CAT) and its respective committees (Human Rights Committee 
(HRC) and Committee against Torture (CAT)) which monitor 
compliance with the agreement are of particular importance. 
They do this by issuing General Comments or Recommenda-
tions, which provide detailed interpretation of specific aspects 
of the treaty.

The ICCPR has two particularly relevant articles to the prohibi-
tion of torture: Articles 7 and 10. Article 7 ICCPR reads: “No one 
shall be subjected to torture or to cruel, inhuman or degrading 
treatment or punishment. In particular, no one shall be sub-
jected without his free consent to medical or scientific experi-
mentation.” As in the UDHR it does not contain a definition of 
the prohibited acts nor does it specific the difference between 
them. In its general comment on this the HRC stated “distinc-
tions depend on the nature, purpose and severity of the treat-
ment applied.”35  Therefore, in its jurisprudence, the HRC often 
does not specify precisely which aspect of the prohibition has 
been breached, but simply states that there has been a viola-
tion of Article 7. 

Article 10(1) ICCPR states: “All persons deprived of their liberty 
shall be treated with humanity and with respect for the inher-
ent dignity of the human person.” This article complements, 
for those who have been deprived of their liberty, the prohibi-
tion of torture and ill-treatment. Not only may detainees not 
be subjected to treatment contrary to Article 7, but they also 
have a positive right to be treated with respect. This provision 
means that detainees may not be “subjected to any hardship 
or constraint other than that resulting from the deprivation of 
liberty; respect for the dignity of such persons must be guar-
anteed under the same conditions as for that of free persons.”  
36It therefore covers forms of treatment which would not be 
sufficiently severe to qualify as cruel, inhuman or degrading 
under Article 7.37  For Article 7 the HRC has indicated that the 

35	 HRC, General Comment No. 20, “Prohibition of torture, or other cruel, inhuman or degrading 
treatment or punishment” (1992) §4, in UN Doc. HRI/GEN/1/Rev.7.

36	 HRC, General Comment No. 21, “Humane treatment of persons deprived of their liberty” (1992), 
§3, in UN Doc. HRI/GEN/1/Rev.7

37	 Notwithstanding this lower threshold level of severity, and the fact that Article 10 as a whole is 
not included in the list of non-derogable rights in Article 4 ICCPR, the HRC has concluded that 
Article 10(1) expresses a norm of general international law, and is therefore not subject to deroga-
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assessment of whether particular treatment constitutes a vio-
lation of Article 7 “depends on all circumstances of the case, 
such as the duration and manner of the treatment, its physical 
or mental effects as well as the sex, age and state of health of 
the victim.”38  Elements such as the victim’s age and mental 
health may therefore aggravate the effect of certain treatment 
so as to bring it within Article 7. However, it is not sufficient 
that treatment be capable of producing an adverse physical 
or mental effect; it must be proven that this has occurred in a 
specific case.

From the jurisprudence of the HRC, it seems that the Com-
mittee tends to apply Article 10(1) to general conditions of de-
tention, reserving Article 7 for situations where an individual 
is subjected to specific attacks on his or her personal integrity 
(which must contain worse treatment then other individuals). 
While general trends may be detected from the jurisprudence, 
there remains considerable overlap in the Committee’s appli-
cation of Articles 7 and 10(1). In some cases, general conditions 
of detention have been so severe that they have reached the 
threshold of severity for a violation of Article 7, and in others, 
breaches of Article 10(1) have been found in cases of specific 
attacks.

The UNACT then included in Article 1 a definition of torture: 
“any act by which severe pain or suffering, whether physical 
or mental, is intentionally inflicted on a person for such pur-
poses as obtaining from him or a third person information or 
a confession, punishing him for an act he or a third person has 
committed or is suspected of having committed, or intimidat-
ing or coercing him or a third person, or for any reason based 
on discrimination of any kind, when such pain or suffering is 
inflicted by or at the instigation of or with the consent or ac-
quiescence of a public official or other person acting in an of-
ficial capacity. It does not include pain or suffering arising only 
from, inherent in or incidental to lawful sanctions.”

tion. See HRC, General Comment No. 29, “Derogations during a state of emergency”, §13(a), in 
UN Doc. HRI/GEN/1/Rev.7

38	 Vuolanne v Finland, HRC Communication No. 265/1987, 7 April 1989, §9.2
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In Article 16 it goes further and requires States to prevent “oth-
er acts of cruel, inhuman or degrading treatment or punish-
ment which do not amount to torture..., when such acts are 
committed by or at the instigation of or with the consent or 
acquiescence of a public official or other person acting in an 
official capacity.” However, the UNCAT provides no definition 
of such acts. The Committee against Torture has itself recog-
nised that “In practice, the definitional threshold between cru-
el, inhuman or degrading treatment or punishment and tor-
ture is often not clear.” However, the UN Special Rapporteur 
on Torture takes the position that “a thorough analysis of the 
travaux préparatoires of articles 1 and 16 of [UNCAT] as well as 
a systematic interpretation of both provisions in light of the 
practice of the Committee against Torture leads one to con-
clude that the decisive criteria for distinguishing torture from 
[cruel, inhuman or degrading treatment] may best be under-
stood to be the purpose of the conduct and the powerlessness 
of the victim, rather than the intensity of the pain or suffering 
inflicted.”39  The Special Rapporteur considers that, while tor-
ture is absolutely prohibited in all circumstances, the circum-
stances in which other forms of treatment are perpetrated will 
determine whether they qualify as cruel, inhuman or degrad-
ing within the meaning of the UNCAT. If force is used legally 
(under domestic law) and for a lawful purpose, and the force 
applied is not excessive and is necessary to meet the purpose 
(that is to say, it is proportionate), then this generally will not 
qualify as cruel, inhuman or degrading treatment.40  However, 
in a situation of detention or similar direct control, no such 
test of proportionality applies, and any form of physical or 
mental pressure or coercion constitutes at least cruel, inhu-
man or degrading treatment. Cruel, inhuman or degrading 
treatment may “not amount to torture” either because it does 
not have the same purposes as torture, or because it is not in-
tentional, or perhaps because the pain and suffering is not “se-
vere” within the meaning of Article 1. 

39	 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or 
punishment, Manfred Nowak, UN Doc. E/CN.4/2006/6 (23 December 2005), §39.

40	 Manfred Nowak and Elizabeth McArthur, “The distinction between torture and cruel, inhu-man 
or degrading treatment”, Torture, Vol. 16, No. 3, 2006, pp. 147–151. “Lawful purposes” include 
effecting a lawful arrest, preventing the escape of a person lawfully detained, self-defence or de-
fence of others from unlawful violence, and action lawfully taken to quell a riot or insurrection.
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5) Malaysia and international human rights treaties 

Malaysia as a member of the UN has affirmed acceptance of 
the Universal Declaration of Human Rights. It, however, is one 
of the few states that is not a party to many of the core in-
ternational human rights conventions that countries around 
the world have widely ratified, including the International Cov-
enant on Civil and Political Rights, the International Covenant 
on Economic, Social and Cultural Rights, and the Convention 
against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment.41 

However, the prohibition of torture is a jus cogens or peremp-
tory norm of international law, which means that States have 
an obligation to enforce the prohibition of torture even if that 
State has not ratified a relevant treaty. 42

CONCLUSION

The report highlights the appalling treatment of migrants by the au-
thorities in Sabah. The process of arresting and detaining migrants has 
deeply ingrained systematic human rights violations. This starts with 
the discriminatory arrest solely based on their Indonesian citizenship. 
This exceeds the legitimate interest of states to control and regulate im-
migration and instead leads to unnecessary detention. The arrest itself 
is arbitrary as migrants are not even given the possibility to validate and 
show their permits; often charges are based on false claims of evidence. 
Furthermore, migrants do not receive a clear reason for their arrest and 
are not informed of their rights, including their right to legal counsel. 
Everyone deprived of their liberty or facing a possible criminal charge 
has the right to the assistance of a lawyer, if necessary free of charge, 
and also the right to access relevant documents. Not only is this denied 
to them at every point of the process, but in addition migrants are put 
in a position where they seemingly have no other option but to plead 
guilty and accept the charge. 

Once detained migrants face abusive conditions, degrading treatment 
and excessive disciplinary punishment which is considered to be within 

41	 https://indicators.ohchr.org/
42	 WGAD, UN Doc. A/HRC/7/4 (2008) §§46, 53; See Special Rapporteur on Migrants, UN Doc. A/

HRC/20/24 (2012) §§13-14, 70
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the definition of torture: hitting and slapping detainees and physical 
punishment lasting for hours for ‘offences’ like not being on time for 
the morning call or not replying in the expected format. Every person 
deprived of liberty has the right to be held in conditions that are con-
sistent with human dignity and physical and mental integrity. No one 
may be subjected to torture or other inhuman or degrading treatment 
or punishment under any circumstances. The conditions in PTS in Sa-
bah are far from achieving this requirement. Furthermore, everyone – 
including individuals in custody - has the right to the highest attainable 
standard of physical and mental health. The right to health extends not 
only to timely and appropriate healthcare, but also to underlying deter-
minants of health, such as adequate food, water and sanitation. This is 
massively violated in the PTS, where not only food, water and sanitation 
are precarious, but healthcare is virtually non-existent. Even vulnerable 
persons experience the same condition. This includes children who get 
detained alongside their parents, even though detention of children 
must be a measure of last resort. Staying irregularly in a country does 
not fit this requirement. If detained on the grounds of serious criminal 
charges, their treatment must reflect the fact that children differ from 
adults in their physical and psychological development and must take 
into account the best interests of the child. This is clearly not the case in 
the PTS in Sabah. 

The way in which migrant workers without documentations are treated 
within the process of detention cannot be accused too harshly and is 
unworthy of a state considering themselves a state under the rule of law. 

4.2. Problems in Indonesia 

A. 	The process of deportation and coordination across Indonesian 
government agencies was chaotic

The coordination of deported migrant repatriation, which in-
volves cross-government agency and cross-state cooperation, 
until now remains chaotic. BP2MI in Makassar, the government 
agency responsible for serving migrant workers in Eastern Indo-
nesia (Sulawesi, Maluku, and Papua), seems overwhelmed by the 
current numbers of returnees. It works hard in managing the de-
portation process but lacks assistance from other government 
agencies. In the period of June-September 2020, the number of 
deported migrants reached at least 1,082 people. The recorded 
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number of returning deported migrants are often not the same 
in the different agencies. For example, the data held by KRI in Ta-
wau and BP2MI in Makassar often do not align. Apart from poor 
coordination lines, another reason is the fact that many deported 
migrants choose to flee and remain in Nunukan with the hope of 
returning to Sabah. 

Several local governments asked to pick up their residents in 
Makassar fail to respond. The absence of responsibility by some 
local governments has resulted in many deported migrant work-
ers waiting in reception centres for extended periods of time. The 
first group for repatriation to NTT arrived in Parepare on 5 June 
2020, and had to wait for 20 days in Makassar until they could be 
sent home on 25 June 2020. 

Our investigation suggests that the coordination of migrant re-
patriation, which should have involved other related government 
institutions, remains chaotic. UPT BP2MI in Makassar, South 
Sulawesi, the government agency responsible for serving migrant 
workers in Eastern Indonesia (Sulawesi, Maluku and Papua), left to 
work alone, were overwhelmed in managing the deportation pro-
cess, which lacked assistance from other government agencies. 
From June to September 2020, more than 1,082 migrants were 
deported.43   However, the officially recorded data sometimes dif-
fer, especially regarding the actual number of deported migrants. 
In Nunukan the numbers started to decrease. Apart from the lack 
of coordination, which results in different official numbers, most 
deported migrants were trying to escape and return to Sabah. 

Several local governments in South Sulawesi that never or rarely 
pick up their deported citizen in Parepare for repatriation include 
Bulukumba, Tana Toraja, Takalar, North Luwu, and Pangkep. The 
lack of responsibility of these local governments, among others, 
has resulted in many deported migrant workers having to wait in 
shelters. BP2MI would rent a car to send home those who were 
not picked up. However, BP2MI was careless and often failed to 
ensure that the deported migrants were sent to the exact place, 
not random places in the town. They were also penniless, there-

43	 A Task Force of Indonesian Consulate in Tawau, Sabah, “Indonesian migrants deported from 
Sabah, Malaysia to Nunukan, Indonesia (2020). The latest data is as of September 2020.
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fore should have been ensured of food until their arrival and re-
ceival by their family. Lack of basic information on the process 
caused much chaos, such as the schedule of travel or who would 
pick them up at the port. 

The repatriation process by the Indonesian authority is as follows. 
First, the deported migrants were handed over by PTS authority 
to the Indonesian Consulate in Tawau, Sabah, then the deported 
migrants were transported by ship to Nunukan Island. The second 
they arrived in Nunukan, the deported migrants identified as Nu-
nukan citizens were picked up by the Nunukan local government. 
In Nunukan, deported migrants can also apply for and receive a 
guaranty from family or a company that intends to employ them. 
Meanwhile, all deported migrants originating from outside Nunu-
kan were transported by ship (KM Thalia) to the port of Parepare, 
South Sulawesi under the coordination of UPT BP2MI Nunukan 
and Makassar. At this stage the problem that often occurs is that 
many deported migrants choose to flee and settle in Nunukan 
and look for ways to return to Sabah, Malaysia.

For the next step, after a long voyage over 60 hours, the deport-
ed migrants who once arrived at the Port of Parepare were to be 
picked up by local governments of their respective villages, and 
some underwent a 14-day quarantine period at the local hospital, 
as carried out by the Pinrang Regency Government, South Sulawe-
si. Those who were not picked up, especially those from outside 
South Sulawesi, namely NTT, NTB, and Southeast Sulawesi, were 
taken to the BP2MI shelter in Makassar. BP2MI would coordinate 
with respective local governments whose citizens would be re-
patriated. At this point, another problem arose: while sheltering in 
Makassar by BP2MI, basic needs for the deported migrants were 
not sufficiently provided. This shows the poor response and coor-
dination among the government agencies in ensuring the fulfil-
ment of basic services for deported migrants, who are entitled to 
basic rights, protection for safety, and dignified living. BP2MI in 
Makassar complained that several government agencies (includ-
ing the Social Service Agency) refused to extend their support in 
handling deported migrants who needed treatment for mental 
stress.
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 B. Limited access of deported migrants to health services during 	
deportation process

During the process of repatriation, deported migrants’ access to 
health services was very minimal. Following the detention in Sa-
bah, almost all deported migrants arrived at the shelter in Nunu-
kan exhausted and sick. The most common infectious disease the 
deported migrants suffered from was scabies and other related 
skin diseases, and only those who were seriously ill were taken to 
the General Hospital (RSUD Nunukan) or community health ser-
vice (Puskesmas). When the team distributed some topical medi-
cines to treat skin diseases, all the deported migrants asked fer-
vently for more medicine. They explained that while they seemed 
not having serious scabies, it was extremely uncomfortable in 
their crotch and other sensitive areas. 
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In addition, some deported migrants fall in vulnerable groups 
such as children, pregnant women, women with babies or post-
partum, the elderly, and those with mental health problems. The 
team encountered deported migrants who were wounded or sick 
during the trip to the next repatriation destination (from Nunu-
kan to Parepare), and also those with mental health problems.

For example, an elderly from Bulukumba, South Sulawesi, who 
was seriously ill after being treated at the General Hospital in Nu-
nukan, was still being sent home through the ship from Nunu-
kan to Parepare. When he arrived at the Port of Parepare, officers 
from the Port Health Authority (KKP) were supposed to carry out 
further health checks on his condition, but the officer did not do 
anything – this is despite the surgical wound dressing needing to 
be replaced to prevent infection, and re-filling medicine that had 
run out. Worse still, the BP2MI officers did not appear to coordi-
nate with existing medical services, either the KKP or the health 
agencies from local and provincial governments, to check the de-
ported migrants’ health. Moreover, when the deported migrants 
from NTT were sent to the port for the next destination to Laran-
tuka, NTT on 22 September 2020, a deported child aged of 1.4 year 
had a fever and  irritable skin problems without proper treatment 
and examination from BP2MI or KKP officials.

Most worrying of all is the situation in the PTS in Sabah, as elabo-
rated in the previous section, which is over-crowded and unhy-
gienic, exposing deported migrants to a high risk of tuberculosis 
transmission. Also, some deported migrants made tattoo paint-
ings on their bodies with nonsterile equipment that were used 
interchangeably, which increases the risk of transmission of hepa-
titis and HIV/AIDS.

C. Trauma centre and mental care service are not provided at the 
shelters

Another important aspect that goes unnoticed is the mental 
health of the deported migrants. Although many of them are de-
pressed and traumatized, mental health care services at UPT BP-
2MI shelters in Nunukan and in Makassar are not available.
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We met several deported migrants who experienced mental 
stress, but unfortunately they did not get special attention from 
BP2MI. Unhealthy conditions in PTS affect the mental health of 
the deported migrants. Some deported migrants who experience 
depression and mental stress usually began showing symptoms 
in PTS.

A trauma centre to handle deported migrants who experience 
mental stress at UPT BP2MI Nunukan is desperately needed, so 
victims be treated immediately instead of continuing to send 
them to their next destination. The case of a missing deported 
migrant on June 8, 2020 in Makassar shows that BP2MI did not 
seriously tackle the deportation process.

D. BP2MI shelter in Makassar is over-crowded and inadequate to 
accommodate deported migrants in large numbers

	 To accommodate deported migrants from Sabah, the BP2MI in 
Nunukan was lucky to be able to use unused rented simple flats 
(Rusunawa) temporarily, which belongcto the regional government. 
The flat can accommodate a large number of deported migrants, 
with relatively sufficient facilities. However, BP2MI in Parepare and 
Makassar do not have adequate shelter facilities to accommodate 
a large number of deported migrants.

	 At the BP2MI in Makassar, on June 8, 2020, 26 deported migrants 
had to live in three boarding rooms measuring 3x6 meters near the 
BP2MI office. When the next group of repatriation arrived on July 
15, 2020 with a total of 65 deported migrants, BP2MI finally used 
additional space, in addition to another newly renovated boarding 
room, as well as a room in a junior high school building which is 
also close to the office.

	 During the first batch of the deportation process, there was a 
problem in accommodating the deported migrants. When they 
first arrived in Parepare on 5 June, the city government of Parepare 
ordered the migrants to be relocated to other places out of the 
city. The BP2MI then relocated them to Makassar, which is over 150 
kilometres away. While deported migrants from NTT were brought 
to Makassar, others who are from Sinjai (which is over 230 KM away) 
were sent by rental car that night at 11pm.
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	 When the deported migrants arrived at the lodging in Makassar, on 
the first day (6 June) the BP2MI realised that the meals provided by 
the lodging were not sufficient. Therefore, they moved to another 
accommodation. However, at the second lodging (7 June), several 
deported migrants were approached by the police and asked for 
a tip or service money. The next day, all of them were relocated to 
three small rented rooms near the BP2MI office for 20 days. On 
25 June 2020, finally all the deported migrants were repatriated 
through Bira port, as the ship schedule returned to normal.  

E. 	Shelters do not provide facilities for children and other deported 
migrants whose need specific treatments

	 Deportan anak-anak, perempuan, perempuan hamil, dan deportan 
lanjut usia diperlakukan hampir sama layaknya deportan lain. 
Hampir tidak ada perlakuan yang khusus untuk mereka, misalnya 
menyediakan ruang bermain bagi anak, tempat khusus ibu 
dengan bayi, ruang anak-anak, dan orang lanjut usia. Pemenuhan 
atas kebutuhan spesifik mereka selama di penampungan 
masih sangat minim. Kami menjumpai beberapa deportan anak 
di bawah lima tahun dan orang lanjut usia menderita sakit tanpa 
mendapat penanganan yang memadai. UPT BP2MI bekerja 
sama dengan Palang Merah Indonesia (PMI), tetapi PMI lebih 
fokus untuk menghubungkan kembali keluarga deportan yang 
terpisah. 

05 | WHAT DEPORTED MIGRANT’S WISH FOR

Most of the deported migrants hope that they can return to 
Sabah to reunite with their families and earn a living. This 
hope is comprehensible because their homeplace is none 

other than Sabah. Most migrants were born in Sabah or have lived 
there for many years. Their repatriation to Indonesia based on the 
area of their birth and/or the area of origin of their family has – more 
often than not – nothing to do with the reality of life. Some deported 
migrants do not know or have never been to the “hometown” of their 
family or grandparents. For example, one of the deported migrants we 
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interviewed was born and raised in Kota Kinabalu, Sabah, 20 years ago. 
Now he is forced to return to his family’s origin in NTT, which he has 
never seen and does not know.

However, some other interviewees admitted that they did not want to 
return to Sabah and chose to gather with their families in Indonesia. The 
experience at PTS is quite scarring and traumatic. One example are two 
deported migrants who were disappointed with the company’s policy 
FELDA, where they worked, who ended up firing their wives from their 
jobs when they were arrested and detained because of missing immi-
gration documents. The deported migrants who were separated from 
their families hoped that the government could help the process of re-
patriating their families who were still in Sabah. This shows that family 
(parents, spouse, children) and the reuniting of it is an important factor 
in driving the deported migrants back to Sabah. 

A female deported migrant who had been abandoned by her husband 
since she was pregnant said: 

“I must go back to Sabah again, because my child is one year 
and seven months old. I entrusted my child to a friend there. I will 
return to Sabah because I also have to pay for childcare so far, 
because it costs money anyway. But I am also confused on how 
to get there, because with the current rate or illegal routes, I don’t 
have the courage.”

06 | STOPPING IMPUNITY 

These report findings have been shared with institutions related 
to this issue in Indonesia, including the National Commission of 
Human Rights, the National Commission on Violence against 

Women, the Agency for the Protection of Indonesian Migrant Workers 
(BP2MI), the Indonesian Consulate (KRI) in Tawau, Sabah, and the 
Ministry of Foreign Affairs (Kemenlu) in Jakarta. In general, the Agency 
for the Protection of Indonesian Migrant Workers responses were 
positive, acknowledging that the situation has been ongoing for many 
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years. Unfortunately, two government agencies (KRI and Kemenlu) 
responded that the inhuman and degrading treatment occurring in PTS 
is a practice of punishing migrant workers who violate the law, and for 
diplomatic reasons, they see it solely as a law enforcement process. This 
response ignores the reality of the practices of torture, punishment, and 
other cruel, inhuman, or degrading treatment in PTS on a regular basis. 
This investigation’s findings of human rights violations have occurred 
systematically and massively against thousands of migrant workers 
over the years. The impunity for the perpetrators of these human rights 
violations, both in Sabah and in Indonesia, has been going on for years.

Moreover, the problem is not only inherent to the migration regime but 
a product of it. Namely, the current migration regime in Sabah creates 
and continues to maintain irregular migration by using legal working 
quotas which are far from the ones needed and as a result punishes un-
documented migrants as criminals. The torture (which in international 
law is not limited to the interrogation process, but also includes other 
forms of systematic violent attacks of state officials on basic human dig-
nity) and cruel, inhuman, and degrading treatment against migrants in 
PTS is deeply rooted in anti-migrant politics which have been normal-
ized in Sabah over the years.

07 | RECOMMENDATIONS

Recommendations for the Malaysian government: 

1.	 Perform systematic efforts to implement fair trial principles and 
to end the on-going arbitrary court mechanism.

2.	 Improve the condition of PTS facilities to meet the minimum 
standards of World Health Organization. 

3.	 Perform systematic efforts to eliminate and prevent mass torture 
and other cruel, inhuman or degrading treatment by the state in 
PTS

4.	 Ensure regular access to the supervisory mechanism for PTS.
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5.	 Simplify deportation administration procedures to avoid 
prolonged detention.

6.	 Carry out a series of investigations into perpetrators of violence 
in PTS and punish them due to violation of the law, to stop the 
practice of impunity thus far.

7.	 Reform the legal system to stop criminalization against 
undocumented migrant workers and bring those who responsible 
of torture against migrants in PTS.

Recommendations for the Indonesian government:

1.	 Simplify deportation administration procedures to avoid 
prolonged detention in PTS;

2.	 Provide protective facilities in the transit area or at the entrance of 
the border for deported migrants;

3.	 Understand and treat deported migrants as survivors of torture 
and abuse, and as sick people requiring treatment, protection, 
and rehabilitation from mental stress;

4.	 Do not consider nor justify the systematic practice of torture and 
cruel, inhuman, and degrading treatment in PTS in Sabah on the 
basis of Malaysian law and political interference.

Specifically, Indonesian government urgently needs to act accordingly: 

1.	 Enhance the capacity of agencies in providing basic health service 
of shelter in Nunukan, North Kalimantan, including sufficient 
medicines for rampant scabies diseases among the deported 
migrants.

2.	 Improve the capacity of health services for deported migrants, 
especially the vulnerable groups including women, children, and 
the elderly, and those who need counselling for mental health.

3.	 Provide diagnosis facility and health check-up for tuberculosis, 
voluntary counselling and testing (VCT) for treatment and 
prevention of HIV/AIDS transmission, and to involve civil society 
groups specialised in HIV/AIDS and tuberculosis. 

4.	 Urge the government of Sabah, Malaysia, to provide legal aid for 
migrants engaged in legal cases.  
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