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ABSTRACT

Immigration controls are often presented by government as a means of ensuring
‘British jobs for British workers” and protecting migrants from exploitation.
However; in practice they can undermine labour protections. As well as a tap reg-
ulating the flow of labour; immigration controls function as a mould, helping to
form types of labour with particular relations to employers and the labour market.
In particular the construction of institutionalised uncertainty, together with less for-
malised migratory processes, help produce ‘precarious workers' over whom
employers and labour users have particular mechanisms of control.
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Introduction

igrants are often portrayed as working in sectors such as hospitality,

construction, sex, agriculture and private households at the sharp end of

de-regulated labour markets in jobs characterised by low wages, insecu-
rity and obfuscated employment relations (May et al., 2006; Shelley, 2007,
TUC Commission on Vulnerable Employment, 2008). These kinds of workers
provide hyperflexible labour, working under many types of arrangements (not
always ‘employment’), available when required, undemanding when not.
Responses to this depiction range from concern at abuse and exploitation to
fears of wage undercutting and displacement, and very often, a combination of
the two. Reasons given for migrant concentration in this kind of work vary, and
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include discrimination, poor language knowledge, illegality, and lack of recognition
of qualifications. Such explanations are given against a backdrop of migrants’
different frames of reference. Global inequalities mean that some migrants may
be prepared to take on jobs at wages and conditions that many UK nationals
will not consider.

At a time of rising unemployment, the presentation of immigration as win-
win-win for migrants, employers and the national economy is harder to sustain
than at times of boom. Migrants’ organisations and some trades unions express
concern about migrant vulnerability in recession, but the call, ‘British jobs for
British workers’, has some resonance. Immigration controls are increasingly
presented as a means of prioritising the national labour force in employment at
the same time as protecting migrants from exploitation. This article will argue
that the UK immigration regime in practice does neither. Immigration controls
function both as a tap regulating the flow of labour, but also, it will be argued,
as a mould shaping certain forms of labour. Through the creation of categories
of entrant, the imposition of employment relations and the construction of
institutionalised uncertainty, immigration controls work to form types of
labour with particular relations to employers and to labour markets. They com-
bine with less formalised migratory processes to help produce ‘precarious workers’
that cluster in particular jobs and segments of the labour market. The article
will begin with a brief overview of recent developments in UK immigration policy.
It will then discuss the migrant as ‘precarious worker’, and consider first migra-
tory processes, and then immigration controls and how these work together to
shape the conditions of migrants in labour markets.

Recent developments in immigration rhetoric and policy

In this article ‘migrant’ is used to refer to people regardless of length of stay
rather than distinguishing between (settled) ‘immigrants’ and (temporary)
‘migrants’. Not only is this distinction, as this article will argue, difficult to
maintain in practice, but also the term ‘immigrant’, and the associated ‘illegal
immigrant’ has come to have increasingly pejorative undertones. ‘Immigration
controls’ (rather than ‘migration controls’) is official terminology, and ‘immigration’
is used to refer to the policies and institutions of immigration to the UK. ‘Migration’
in contrast refers to movement in and out of the UK.

There has recently been considerable attention paid to migrants in low
waged, often abusive employment (Rogaly, 2008; TUC Commission on Vulnerable
Employment, 2008). This concern has been raised outside the ‘usual suspects’
of migration scholars and activists — many of whom would contend that there
is nothing new about the abuse and misuse of migrant labour — and includes the
UK Home Office:

Failure to take on the people traffickers ... leaves vulnerable and often desperate
people at the mercy of organised criminals. But equally importantly, the fact that
many immigrants, at the end of their journey, end up in shadowy jobs in the grey
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economy undermines the terms and working conditions of British workers. That’s
not fair. It chips away at the social contract and fabric of our country. Resentment
of it breeds discontent and racism. This is especially keenly felt among those who
believe they are not getting the economic or social opportunities they should
because others, who have flouted the rules and often the law, seem to be getting on
ahead of them. That’s not fair either ... That is why the time is now right to tackle
the exploitation underpinning illegal immigration. We have to tackle not only the
illegal trafficked journeys but also the illegal jobs at the end of them. (John Reid,
MP, in Home Office, 2007: 2)

Thus the poor working conditions of migrant labour are attributed to aber-
rations in the labour market (‘grey economy’) and in the immigration system
(‘illegality’). A rare coincidence of interest is indicated between government and
those concerned with migrant exploitation and abuse, both determined to
stamp out ‘trafficking’.

Immigration controls and enforcement in this and other documents are pre-
sented both as a means of protecting migrant labour and as protecting British
workers and business from illegitimate competition. They are an integral part
of ‘the biggest shake up of the immigration system in 45 years’ (Home Office
Press Release 29 February 2008). This restructuring aims to facilitate legitimate
travel and trade, ensure security from crime, terrorism and ‘attacks on the tax
base’ and protect the border as well as ‘providing reassurance for the general
public and business’ (Cabinet Office, 2007: 9).

Under the new system, those who wish to enter explicitly to work must
come in under one of three tiers: Tier 1 (highly skilled), Tier 2 (skilled) or Tier 3
(low skilled), while students enter under Tier 4, and youth mobility schemes
and temporary workers (e.g. au pairs) are covered by Tier 5. Attention has
focused on the introduction of the new Australian-style ‘points based system’,
but a key development on which the implementation of the system relies was
initiated four years earlier in May 2004 when 10 new countries joined the
European Union. These included the ‘Accession 8 or A8 states: the Czech
Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovakia and Slovenia —
plus Cyprus and Malta. Many EU states had introduced so called ‘transitional
restrictions’ temporarily! limiting the access of A8 nationals to labour markets;
these were not adopted in the UK. A8 nationals could take up employment in
the UK without restriction as long as they registered with the Worker Registration
Scheme (WRS). The numbers of A8 nationals who came to the UK to work
significantly exceeded government expectations, and the initial implementation
of the new system was based on the assumption that these workers would make
migration from outside the EU for ‘low skilled’ jobs unnecessary. Therefore
Tier 3 began as an ‘empty category’ and Tier 2 represented the only means
of general labour recruitment to the UK from outside the EU.

In May 2004 the government also introduced new legislation on employ-
ing ‘illegal’ migrants. On 29 February 2008 a new civil penalty scheme for
employers came into force. Under this scheme an employer faces fines of up to
£10,000 per illegal worker. The new criminal offence of knowingly employing
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an illegal worker, carrying a maximum sentence of two years, was also intro-
duced. The names of employers so convicted or subject to civil penalties are
published on a monthly basis.

There is a real divergence between the policy tools offered by this immi-
gration legislation and the terms of public debate as a result of ambiguity
around the term ‘migrant’. The UK Government tends to use ‘migrant’ to refer
to ‘foreign born’ thereby including as migrants many UK nationals, both those
born abroad and naturalised citizens. This usage is crucial because migrant
labour is imagined as being a means of coping with residual demand, yet many
‘foreign born” have legally the same rights of access to the labour market as the
‘non-foreign born’. ‘British jobs for British workers’ would more properly be
expressed as: British jobs for EU nationals, naturalised UK citizens, UK citizens
born abroad, those with indefinite leave to remain and British workers.

Migration and ‘precarity’

Migration for work in low waged labour markets as an economic phenomenon
and as a social process (and of course the relation between the two) has long
been recognised as related to wider global changes (Balibar, 2004; Cohen, 1987;
Hardt and Negri, 2000; Sassen, 1988). Low waged migrants such as those par-
ticipating in guestworker type schemes are increasingly inserted into more gen-
eral debates about ‘precarious workers’, particularly in Italy, Spain and France
(Fantone, 2007; Papadopoulos et al., 2008).

“The concept of precariousness involves instability, lack of protection, insecurity and
social or economic vulnerability ... It is some combination of these factors which
identifies precarious jobs, and the boundaries around the concept are inevitably to
some extent arbitrary’ (Rodgers and Rodgers, 1989: 5).

There have been definitional refinements to counter concerns about the fuzziness
and the difficulty of instrumentalising this concept, as well as the variance of forms
by sector and by country (Dorre et al., 2006; Vosko et al., 2003; Waite, 2007). There
is a danger that the term can become a catchall, meaning everything and nothing at
the same time, but unlike “flexibility’ it does capture notions of the flux and uncer-
tainty for certain groups of workers (not only or even principally migrants) that are
held by many to be an aspect of the ‘new economy’ (Herzenberg et al., 2000).

The term ‘vulnerability’ and ‘vulnerable worker’ are more often used in the
UK (Department of Trade and Industry, 2007; Pollert and Charlwood, 2009)
but these terms risk naturalising these conditions and confining those workers
so affected to victimhood. Moreover, unlike ‘vulnerability’ the notion of ‘precarity’
captures both atypical and insecure employment and has implications beyond
employment pointing to an associated weakening of social relations. An
interest in precarity has tended to go hand in hand with anxieties about the
‘new age of insecurity’ as depicted by theorists such as Sennet (1998) and Beck
(1992). Chaotic and unpredictable working times can undermine other social
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identities. The effect of precarious work is, as it were, the flipside of the celebration
of the ‘work-life balance’, when a person’s economic productivity becomes the
overwhelming priority. In this sense precarious work results in précarité, a more
general concern with precariousness of life which prevents people from antici-
pating the future (Barbier et al., 2002). Thus precarity brings to the fore the tem-
poral as well as spatial aspects of work and migration (Cwerner, 2001). The
‘illegal” migrant who, as Ahmad strikingly puts it, is ‘living off borrowed time’
(2008: 309) has become emblematic of the ‘precarious worker’. These temporal
aspects are manifest in migratory processes (migration is undertaken by people
at specific life stages), and in immigration controls (the time dimensions of
immigration programmes are crucial to their workings), as well as the nature
and type of employment that migrants find themselves in.

Certain stages of migration, when it is viewed as a dynamic, temporal pro-
cess, can be seen to mesh with the temporal requirements of certain types of
labour markets. Take agency working for example. The UK has the largest pen-
etration of agency workers in the European Union (4.2%) and in January 2008
58 percent of Jobcentre Plus vacancies were for ‘other business activities’,
largely comprised of employment agency vacancies (TUC Commission on
Vulnerable Employment, 2008). This finding puts the demand ‘British jobs for
British workers’ in somewhat of a new light, and goes some way to explaining
the claim that 52 percent of jobs go to ‘new migrants’. Some 25 percent of
agency workers in the UK are migrants (Vosko, 2008), often working in specific
sectors — one study found that 90 percent of agency workers employed in sec-
ond stage food processing were migrants (Geddes, 2008).

There are many qualitative studies detailing migrants’ situations in what
might be termed precarious employment (Ahmad, 2008; May et al., 2006; Pai,
2008), but large scale data are weak (House of Lords, 2008). There has been
an acknowledged problem with integrating different scales of analysis, exacer-
bated by the difficulties of tracing migrant workers in national datasets and the
neglect of the social and cultural aspects of the regulation of migration (Samers,
2004). However, Labour Force Survey (LFS) data suggest that recent migrants
(defined in October 2008 as those who arrived between October 1997 and
October 2007) are more than twice as likely as UK nationals to be in tempo-
rary work, and there are good reasons for believing that these data represent a
significant underestimation (Jayaweera and Anderson, 2008). Whatever the
scepticism about the extent of insecure work (Fevre, 2007), migrants are dis-
proportionately concentrated in it.

Precarity and migratory processes

Piore (1979) argues that the imagined temporariness of new migrants’ stay means
that at the earlier stages of a migrant’s immigration ‘career’, perhaps when they
have lower subjective expectations, less language and more limited understanding
of the labour market, they are more likely to view work purely instrumentally.
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This perception of temporariness may be because stay is envisaged as being for a
limited period, but it may also be because they plan to move to better things, per-
haps when their language has improved, and/or when they have better contacts or
accommodation possibilities. Work which offers no opportunities for career pro-
gression may be perceived more opportunistically when the worker, whether or
not they are migrant, considers such work as a temporary position rather than a
job for life’ (Curtis and Lucas, 2001). Jobs may be viewed optimistically, not as
the only work that is available, but as an opportunity to get a foot on the ladder,
while for migrants there may be non-pecuniary returns from work — most impor-
tantly the possibility of learning English. Of course, there may also be more con-
straining reasons for taking up particular jobs: target earners may for example be
concerned to repay debt incurred as a result of the migratory process. In this
respect precarious work may be work to which the temporary migrant as ‘true
economic man’ (Piore, 1979: 54) is particularly suited.

The current position of A8 nationals in the UK labour market for example is
recognisably ‘Piorean’. WRS data indicate that recent A8 arrivals are predomi-
nantly employed in low waged work. Of those who had registered between
October 2006 and September 2007, 8.8 percent were earning below the adult
minimum wage of £5.35 an hour (though these figures do not allow for the
accommodation offset, so the figures can serve as a benchmark only), and 64.7
percent were earning between £5.35 and £5.99 an hour (Jayaweera and
Anderson, 2008). According to WRS data the 10 occupations that were the
largest employers of A8 migrants between July 2004 to March 2009 were all ‘low
skilled’, the largest group being ‘process operatives (other factory worker)’, which
accounted for 28 percent of all registrations (UK Border Agency, 2009: 15).
Ninety-six percent were working “full time’, defined as 16 hours or more a week,
and including multiple job holding. Over 40 percent of those registered were
working in administration, business and management, and the compilers note in
a footnote that the ‘majority of workers in the administration, business and man-
agement sector work for recruitment agencies’ (UK Border Agency, 2009: 12).

With insecurity often comes long or short and/or anti-social hours. The
expectation of a temporary stay can result in a lack of social attachment and a
preparedness to forego social pleasures. Households may be simply temporary
accommodation arrangements rather than social units, resulting in a geographic
mobility which can in turn mean greater availability for certain types of work.
Moreover, as Nicole-Drancourt (1992) argues, those who are young are more
likely to tolerate flexibility and unpredictability. In this respect some newly
arrived migrants, whatever their age, may share similarities with younger workers.
Indeed, young people have a greater propensity to migrate and recently arrived
migrants have a much younger age profile compared to the established popula-
tion. According to the LFS, among those arriving in the UK between 1997 and
2007, around four fifths were between the ages of 16 and 40, compared to
two fifths in the entire sample (Jayaweera and Anderson, 2008). Among A8
nationals registered with the Workers Registration Scheme, 43 percent are aged
18-24 years old (UK Border Agency, 2009: 10).
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The concentration of migrants (including legal residents who do not yet
have permanent stay) in precarious work is in part an aspect of migratory pro-
cesses, which are of course themselves functions of other kinds of processes
including employers’ targeted recruitment. However, as people ‘develop a more
permanent attachment, their time horizon expands and in particular instability
of employment is no longer a matter of indifference’ (Piore, 1979: 64). Employers
can express this development in pseudo-cultural terms, claiming that as
migrants stay longer in the UK they become more ‘British’, more demanding
and intractable (MacKenzie and Forde, 2009). Employers who extol the virtues
of migrants are thus often specifically thinking of recent arrivals, a nuance that
is lost through the use of the definition ‘foreign born’. Piore argues this devel-
opment is related to the construction of and participation in community.
However it is also crucially related to legal status. European Union citizens are
a Piorean case study, but importantly their temporariness is not state enforceable
and their time horizon may indeed expand. In contrast the citizens of many
non-EU member states are likely to find the development of ‘permanent attachment’
obstructed or downright prevented by immigration controls and citizenship
legislation.

Denaturalising immigration controls

Immigration controls reinforce some temporal aspects of migratory processes
(the initial assumption of temporariness of some groups of migrants and may
undermine others including a disposition to settlement). In most liberal democ-
racies length of stay has implications for rights based claims (Carens, 2007;
Cole, 2000) and certain groups can progress from temporary to settled status
and thence to citizenship. Thus, much of the international debate in recent
times has focused on the possibility of reformulations of guestworker schemes
as states attempt to enforce temporariness and limit the length of stay of
migrants in order to ensure that they do not develop the opportunity for such
claims (Ruhs and Martin, 2008). In this way Piore’s (1979) explanation of
migrants’ positions in secondary labour markets can be refined by relating
differential labour market positions to the workings of immigration controls.
Immigration controls work with and against migratory processes to pro-
duce workers with particular types of relations to employers and to labour mar-
kets. The impact of illegality and its relation to ‘exploitation’ has received
considerable attention (see Wright and McKay, 2007 for a review). However,
illegality has tended to be theorised as absence of status and therefore of
access to state protection, rather than as immigration controls ‘producing’
illegality (De Genova, 2002; Sciortino, 2004). Such insights need to be devel-
oped into an examination of how immigration controls produce status more
generally, in order to analyse the types of legality so produced and the impact of
these on migrants’ positions in labour markets (Anderson and Ruhs, forthcoming;
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Bauder, 2006; Sharma, 2006). Miles (1987) famously argued that the limita-
tions on migrants’ entitlement to commodify their labour power that result
from state imposed restrictions, as in work permit systems, generate a form of
unfree labour. Yet this crucial insight has been overlooked in the plethora of
studies on migrant labour and ‘new slavery’ which have very much focused on
illegality (O’Connell Davidson, 2010).

The ways in which immigration controls produce status can roughly be
divided into three: the creation of categories of entrant, the influencing of
employment relations and the institutionalisation of uncertainty. It is impor-
tant to note from the outset that state enforcement of these regulations (i.e. not
only deportation but also bureaucratic controls over immigration status and
access to employment) is relatively well resourced. Compare the projected
costs for the enforcement of the National Minimum Wage (NMW) in 2009/10
at £8.8m, with the budget for the UK border force (not including Customs
detection activity funding) for the same period at £248.6m (UK Border Agency
Business Plan April 2009-March 2012). The budget for in-country immigra-
tion control (work permits, points based system, removals, asylum pro-
cesses) was £884.3m. The NMW had 93 compliance officers in 2009 and the
Gangmasters Licensing Authority had 25 inspectors (personal communication
GLA policy officer July 2009). The proposed number of UK Border Agency
Staff for Local Immigration teams, the bodies tasked with bringing immigra-
tion controls to a local level, is 7500.

The creation of categories of entrant

Immigration controls are typically presented as a filter, allowing in the skilled,
students, those with family ties, tourists and other legitimate groups like au
pairs, while filtering out undesirables including criminals and those without the
skills to benefit the economy. In this rather narrow sense the role of immigra-
tion controls in constructing a labour force is broadly recognised. It is a given
that immigration laws and rules can require particular categories of entrant to
have certain skills and experience. This potential is actively harnessed as part of
‘Making Migration Work for Britain’, and the government argues that the
points based system offers greater flexibility for accommodating to new eco-
nomic circumstances. Thus in February 2009 the then Home Secretary Jacqui
Smith ‘raised the bar’ for Tier 1, increasing the minimum qualification required
from a BA to a master’s degree, and the minimum salary from £17,000 to
£20,000 a year. She stated on BBC television, ‘Just as in a growth period we
needed migrants to support growth, it is right in a downturn to be more selec-
tive about the skill levels of those migrants, and to do more to put British
workers first’ (cited in Rogers, 2009).

However, one does not have to be a Tier 1 or 2 applicant, or indeed to enter
under the PBS at all, in order to participate legally in the labour market.
Students studying for degrees for instance may work 20 hours in term time and
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40 hours a week in the holidays and working holidaymakers may work for up
to 12 months of their allotted two year stay. In 2005, 91,500 work permits
were granted, 284,000 students were given leave to enter and there were 56,600
working holidaymakers, but only the first of these ‘count’ as workers.?

It is not only skills, earnings and experience that shape categories of entrant
however, but age, country of origin and in some instances marital status. For
example, from November 2008 those who wish to be working holidaymakers
and who hold no variety of British nationality must be from Japan, Australia,
Canada and New Zealand, aged between 18 and 31 with no dependent children.
An inherent bias against younger workers in a system that awards points on the
basis of earnings and level of qualifications, both of which are likely to increase
with age, is recognised for Tier 1 workers and those aged under 28 are given
20 additional points.

Thus, immigration controls are being used to shape and reinforce those
aspects of migratory processes that mean that migrants are likely to have a
younger age profile. They may also reinforce what Piore (1979) calls the
‘plasticity’ of the work force. Just because a visa category effectively permits the
applicant to be married or have children does not mean that the spouse or chil-
dren are eligible to enter the UK, or to have recourse to public funds, including
housing, so for many migrants subject to immigration control, household com-
mitments are more limited than for other low waged workers, which can mean
some are more likely to work longer days and through weekends (Preibisch
and Binford, 2007). They can be imagined as ‘free floating labour’, as fungible
workers. The settlement process whereby migrants become embedded in social
and other networks outside of work may further be artificially halted by immi-
gration and citizenship requirements. Under the UK system, only Tiers 1 and 2
can lead to permanent settlement.

The moulding of employment relations

Immigration controls are not a neutral framework facilitating the sorting of
individuals by intentions and identities into particular categories, rather they
produce status and the type of visa obtained often has important and long term
effects on where migrants work in the labour market. Take for example the role
of A8 nationals in the construction industry. The importance of this group of
migrants in this sector needs to be seen within the context of the prevalence of
‘false self-employment’ in construction. This status has resulted in widespread
loss of employment rights and social rights and has serious implications for
health and safety in one of the country’s most dangerous industries (Harvey,
2001). It has also contributed to serious problems in the provision of training
places by employers (Chan et al., forthcoming). However, it is not simply that
migrants end up in construction because UK nationals avoid dangerous physi-
cal work. In the 1990s so-called Association Agreements allowed nationals
from states that were going to join the EU to enter the UK as effectively
‘own account self-employed’ without the large capital sum required of other
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nationalities. Those who entered under such arrangements were not necessarily
budding entrepreneurs, rather self-employment was, for certain nationals, par-
ticularly men, one of the easiest ways to enter the UK and work legally. It is
scarcely surprising that many of those holding self-employment visas gravitated
to the construction sector, where this form of self-employment proliferated.
Migration scholars such as Massey (1990) have demonstrated that networks of
employment and immigration have their own dynamic over time and once net-
works have become entrenched in particular sectors they may continue to func-
tion even if the legislative framework shifts.

Immigration controls are not simply about conditions of entry across the
border, but about conditions of stay. Once non-citizens have entered the UK
legally they are subject to particular conditions depending on their visa status.
Most non-citizens who are admitted to work have their access to the labour
market limited in some way. The new system continues the previous principle,
that those categorised as economic migrants can only work for a recognised
work permit holding employer, now designated a ‘sponsor’. Employers or edu-
cational institutions, in the case of students, must apply for sponsorship if they
want to hire anyone under Tiers 2 or below of the new system. Migrants must
have a “certificate of sponsorship’ from their employer. An employer may with-
draw the certificate of sponsorship at any time and the migrant will have to
leave the UK within 60 days if they have not found another authorised sponsor.
The certificate may be withdrawn immediately if the Home Office believes it
was issued improperly.

Thus, many workers subject to immigration control are effectively on fixed
term contracts that may be terminated at the employer’s discretion, and the ter-
mination of these contracts has implications beyond the workplace. It produces
a temporariness that, unlike the temporariness of A8 nationals for instance, can
be enforced by the state through removal from UK territory. To this extent,
migrants on work related visas are dependent on the goodwill of their employer
for their right to remain in the UK. In this respect legal migrants subject to
immigration control are also ‘precarious workers’. The new system has not yet
been tested, but under the old system permits could be given for up to five years
after which a non-citizen may apply for settlement, but they were usually given
for less and immigration instructions favoured shorter periods. In 2005, out of
91,500 work permits, 40,300 were given for fewer than 12 months.? Renewals
must be supported by the employer, and in the same year there were 68,980
applications for work permit extensions (Home Office, 2005). It is worth
observing that if the worker’s salary had ‘significantly’ increased since the ini-
tial application, i.e. above annual increments, the extension was not automati-
cally granted as it was argued that UK/EU nationals may be more interested in
applying for the job. The combination of temporariness and labour market
immobility, both requirements under the work permit system and which are
being carried over into sponsorship arrangements, reinforce migrants’ depen-
dence on employers. The citizenship legislation passed by Parliament in 2009
extended this period of dependence to between six and 10 years, by requiring
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that migrants demonstrate continuous employment for their entire period of
post-work permit ‘probationary citizenship’.

For migrants on work permits then, not only is their employment mobility
limited by the state, but employers are handed additional means of control.
Should they have any reason to be displeased with the worker’s performance,
or indeed even have a personal grudge against them, not only the worker’s job,
but their residency, can be put in jeopardy. Thus, compliant workers can feel
unable to challenge employers and in some instances employers have taken
advantage of immigration status as a means of exercising control over work
permit holders, including forbidding union membership. No claims can be
made for the extent of such practices, but those on work permits may be con-
scious enough of this possibility to police themselves. In this way, workers who
are subject to immigration controls may be more desirable to employers than
those migrants and citizens who are not (Rosenhek, 2003).

The work permit/sponsorship system means that employers have powers of
labour retention without jeopardising their ability to fire, though hiring may
indeed be more cumbersome. When asked why they employ migrants, employ-
ers have been found to refer frequently to retention as an advantage of migrant
labour (Dench et al., 2006; Waldinger and Lichter, 2003). Other perceived
advantages, often racialised by employers, such as reliability, honesty and work
ethic must also be understood partly in terms of the level of dependence work
permit holders have on their employers (Gordon and Lenhardt, 2008). Moreover,
while labour mobility tends to be thought of as a particular problem for the
employers who require ‘skilled” work, government restrictions on ‘low skilled’
workers have received particular criticism because of their impact on retention.
The National Farmers Union, for example, has been vocal in its opposition to
the shrinking of the Seasonal Agricultural Workers Scheme (SAWS). Under this
arrangement visa holders can change employer, but only to another registered
farm. Agricultural employers themselves acknowledge that there are practical
difficulties with finding new employers in rural areas and often described SAWS
workers as ‘tied’ by their permit.

Migrant workers are an attractive source of labour to UK employers because of
their work ethos, efficiency and dependency and because, particularly in the case of
the SAWS, they provide a source of labour that is guaranteed to remain on farm
during the crucial harvest period. (House of Lords, 2008: 100)

Migrants who are not SAWS visa holders and citizens in contrast can ‘easily
move between jobs’ or ‘simply move on to other work’ (Anderson et al., 2006).

However, while the work permit system may have advantages to employ-
ers in terms of retention, it is not particularly flexible. It requires employers to
submit documentation within tight deadlines, to anticipate demand, and to take
on employment responsibilities, in some instances even accommodation, for
workers. They risk tying themselves into obligations that are not necessarily
profitable. For highly flexible workers employers must avoid being tied into
sponsorship and other obligations, and turn to labour already in the UK. These
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workers may or may not be UK nationals, but if they are not, they are rarely
work permit holders and are not necessarily entrants on schemes. It is here that
the imagined distinction between ‘migrant worker” and migration for other pur-
poses (King, 2002) starts to break down, held together only by the administra-
tive rules and practices that claim to describe rather than form them. There are
groups that may work and indeed are not restricted to named employers or to
sectors, but are not principally constructed as workers, including working hol-
idaymakers and students. In these instances while immigration status does not
ostensibly restrict them to particular sectors, the restrictions on time are never-
theless important. For example, they want to work legally they may only work
part time or temporarily.

The production of institutionalised uncertainty

Immigration law and practice are key to the creation of legality and its obverse.
Borders are commonly perceived as keeping ‘illegal immigrants’ out, but a
migrant is not ‘illegal’ until they have crossed the border or have attempted to
do so, and very often not until well after that. Illegality is ‘produced’ by state
laws and policies, for with selection and rules come exceptions, rule breakers
and grey areas (Black, 2003; Samers, 2004). The construction of a category of
people who are residing illegally is in part an inevitable function of any form of
immigration control and nation state organised citizenship. The contradiction
is therefore that in a bureaucratic and inevitably complex system of control, the
state may perversely lose control over migration by creating greater numbers of
overstayers, people working in breach of conditions, and illegal entrants.

Those workers who are ‘illegal’ are generally recognised to be highly vul-
nerable to exploitation and abuse as employers can use their lack of legal
status to threaten and control them, and in practice they may be grossly
over-dependent on their employer. The contradiction between state condemna-
tion of such ‘abuse of vulnerability’ threats of reporting to the authorities which
in some cases may amount to the heinous crime of ‘trafficking), and state
enforcement of employers’ threat, has not been challenged. Indeed, the figure of
the abusive employer throws a shadow over the role of the state in construct-
ing vulnerability. For example, while an abusive employer may deny basic
employment rights to migrants who are working illegally, this denial of rights
is legitimated through the doctrine of illegality which holds that a person
should not profit from their wrongdoing (Ryan, 2005). Thus, even if they have
an employment contract, it cannot be enforced, and neither can any statutory
rights, nor indeed statutory protection against discrimination. Precarious work
for those working illegally is not simply at the whim of individual employers,
but structurally produced by the interaction of employment and immigration
legislation.

As the government makes the lives of those working illegally ‘ever more
uncomfortable and constrained’ so the predisposition to precarity increases.
Rather than the pantomime ‘evil employer’, it is the institutionalised uncertainty,
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what De Genova (2002) describes as ‘deportability’, again enforced by the state,
that is the more mundane reality for many of those working illegally. That
is, the problem for them is not simply the risk of employer abuse, but enforced
temporariness and the manner in which fear of deportation can lead to a pres-
sure to maximise the ‘now’, whatever the current opportunities might be (Ahmad,
2008). The extent to which deportability constrains is in part to do with indi-
vidual psychology and circumstances, but state policy is deeply implicated. The
average cost of deportation is estimated by the National Audit Office at
£11,000 per person, making the cost of deporting the estimated number of
overstayers £5.5 billion. Deportations must be targeted, and over the years dif-
ferent figures have been promoted as suitable subjects for targeting: bogus mar-
riages, foreign prisoners, failed asylum seekers etc. Overstayers who are young,
with high levels of education and from countries with a high GDP are imagined
as unlikely to cause the kind of ‘harm’ that those from poorer countries who
might go on to ‘make an unfounded asylum claim’ (Home Office, 2007) might.
The targeting of enforcement more generally is evident in available data on
employers who have been served with civil penalties for employing people who
are subject to immigration control and who do not have the right to that
employment. Caution must be exercised in making assumptions, but it is notable
that to take a month selected at random, of the 126 employers listed in October
2008, the names of 112 of these suggest they might be first or second generation
non-EU migrants.

Conclusions

The interaction between labour markets and immigration has been consider-
ably researched and theorised, but research has tended to focus on ‘illegality’ on
the one hand, and migratory processes on the other. There has tended to be a
‘now you see it, now you don’t’ approach to immigration controls. Controls
come to the fore in discussions around ‘trafficking’ and illegality as a key
explanatory variable for understanding migrants’ vulnerability to poor employ-
ment. However this approach means the problem then becomes bad employers,
and the role of the state in illegalising workers is passed over. This article has
argued for the importance of paying close attention to the relation between
labour markets and immigration controls which not only illegalise some groups,
but legalise others in very particular ways. In practice, as well as a tap regulat-
ing the flow of workers to a state, immigration controls might be more usefully
conceived as a mould constructing certain types of workers through selection of
legal entrants, the requiring and enforcing of certain types of employment rela-
tions, and the creation of institutionalised uncertainty.

Immigration controls effectively subject workers to a high degree of regu-
lation, giving employers mechanisms of control that they do not have over
citizens. This means that for certain often very specific occupations, immigration
controls may not function as a means of protecting jobs for citizens but effectively



Migration, immigration controls and the fashioning of precarious workers Anderson

313

create a group of workers that are more desirable as employees through
enforcing atypical employment relations such as fixed term contracts or self-
employment and direct dependence on employers for legal status. It is in this
context that employers praise migrants’ ‘reliability’ and call for an increase in
numbers even at times of high unemployment. Thus, while ‘illegality’ is
acknowledged as producing vulnerability to exploitation, this article argues
that this is not, as commonly imagined, because of absence of status, but is an
instance of one of the many ways in which immigration controls and migratory
processes produce certain types of labour. In the current conjuncture they serve
to produce, among other groups, precarious workers. It is not only the smug-
gled ‘illegal’ workers who find that ‘the meaning of their existence ... inheres
exclusively in other times and places’ (Ahmad, 2008: 315), but often ‘legal’
workers too.

Of course, not all migrants are subject to immigration control. Migratory
processes help provide a source of labour (often over-qualified) that is prepared
to tolerate low waged and insecure work, at least for a short time. Again, for
certain jobs, this temporary but potentially intense commitment may be pre-
cisely what is required. Thus A8 nationals often demonstrate the expectation of
‘non-enforced’ temporariness: workers who, for a variety of reasons, are imag-
ined as likely to be temporary, but without the possibility of this temporariness
being enforced through immigration controls. This raises the question of what
happens when the immediate apparent coincidence of interests between employer
and worker dissolves (MacKenzie and Forde, 2009). Appreciation of the impact
of migratory processes should not result in an underestimation of the impor-
tance of discrimination, lack of recognition of qualifications and education, and
other ‘demand’ side factors that can lead to many people being unable to move
out of low waged, low status and insecure jobs many years after they have
obtained British citizenship (May et al., 2006).

Some protections for precarious or vulnerable workers are unavailable in
law to migrants. This is most obviously the case for those who are working in
breach of immigration controls, but there are also instances when those who
are working legally are nevertheless unprotected. For example, the current
equalities legislation specifically exempts those who are subject to immigration
controls from local authorities’ requirement to have due regard to socio-eco-
nomic inequalities. If available, protections are typically difficult to access in
practice because of the dependence on employers which is actively enhanced by
immigration controls. Immigration controls are not a means of protecting
migrants’ employment rights, but rather produce uncertainty and dependence
on the employer, not just for work, but often for legal or at least continuing res-
idence in the UK. The extension of employment protection irrespective of immi-
gration enforcement matters would be an important step in protecting the rights
of migrant workers and avoiding potential undermining of employment stan-
dards and rights. At the same time the situation of low waged precarious
migrant workers must be analysed within the context, not simply of abusive
employers, but of the labour markets within which they work. Concerns about



314

Work, employment and society Volume 24 + Number 2 1 June 2010

the impact of immigration on ‘British workers” may ultimately be a conjuring
trick, a masterpiece of public misdirection, when what merits attention are
issues of job quality, job security, and low pay. Immigration restriction and
enforcement are not only insufficient to reduce migrant precarity, but actively
produce and reinforce it.
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Notes

—_

These must be lifted by 30 April 2011.

2 Their spouses, who are unrestricted in the labour market as long as they continue
to be a spouse, are defined as ‘dependants’.

3 Of these, approximately 15,000 would have been Sector Based Scheme (SBS)

permits and therefore not eligible for extension.
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