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Protection Regimes – International and National

By

Patrick Hoenig(
· The deterrent of national security: Post-colonial states, including India, have often proved reluctant to sign on to international legal standards on refugee protection on national security grounds or for fear that attempts at building a nation-state would be compromised by a legal regime guaranteeing rights to outsiders.  And yet, there are cases where humanitarian considerations have taken precedence over a concern for the preservation of identity and culture.  In 1995, the National Human Rights Commission of India took up the case of some 65,000 Chakma refugees in Arunachal Pradesh with the Supreme Court which affirmed that “the state is bound to protect the life and liberty of every human being, be he a citizen or otherwise” (Chimni: 148-9).  However, the scales of justice hardly ever come down in favor of asylum-seekers when national security is deemed to be at stake, particularly in the global climate post 9/11.

· State practice: The problem of asylum politics is compounded by the fact that asylum legislation is often contingent on factors extraneous to the interpretation of international legal instruments.  State practice varies widely on the application of the terms “persecution” (is it limited to state actors or does it include non-state actors?) or “members of a particular social group” (do teenage girls in areas of Africa where genital mutilation is widespread constitute a particular social group deserving of refugee protection?).
· Legal accountability: International legal experts claim that provision should be made for UNHCR to be held accountable for any violation of its mandate for legal personality of international organizations correlates with responsibility in international law.  This position is opposed by others who argue that any assessment of UNHCR is invariably based on assumptions that, if proven incorrect, cannot incur legal consequences.
· Society as watchdog: The argument usually is that the litmus test of any society is “how it treats those to whom it owes nothing”, but the morality of such a position takes away from the validity of the legal point that the universality of human rights requires an inclusion of those who are invisible.  The state, however, cannot be trusted as a guardian of refugee rights and international organizations operate in a state-centric environment.  The society as a whole therefore has an important role to play in monitoring the application of refugee and asylum law in good faith and the implementation of humane refugee policies.
· Focus on permanent solutions: To break the ‘refugee cycle’ a rethink of solutions is required.  Durable concepts discussed in the context of refugee protection include voluntary repatriation, resettlement in third countries (favored by Crawley for allowing refugees to rebuild their lives, but only 1% of the global refugee population benefit from resettlement schemes) and local integration.  Prevention strategies aimed at leveling push and pull factors are needed.
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