HEINONLINE

Citation: 8 Theoretical Ing. L. 537 2007

Content downloaded/printed from
HeinOnline (http://heinonline.org)
Fri Oct 25 06:35:56 2013

-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license
agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from
uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
of your HeinOnline license, please use:

https://www.copyright.com/ccc/basicSearch.do?
&operation=go&searchType=0
&lastSearch=simple&all=on&titleOrStdNo=1565-1509



The Citizen and the Migrant:
Postcolonial Anxieties, Law, and the
Politics of Exclusion/Inclusion

Ratna Kapur®

This Article examines how the legal subjectivity of the migrant
subject is intimately connected to the construction of the citizenship
subject and how both have been products of the colonial encounter.
Deploying the lens of postcolonialism, I argue that the migrant is
addressed through a spectrum of legal rules based on normative
criteria reminiscent of the colonial encounter. These criteria reinscribe
citizenship within dominant racial, sexual, and cultural norms as
well as claims of civilizational superiority. That which does not
fall within the boundaries of citizenship is regarded as outcast, an
"Other," and subject to restraint, persecution, censorship, social
stigma, incarceration, and even annihilation. The discussion draws
examples from recent judicial decisions in the context of postcolonial
India, dealing with migrant bar dancers and migrant Muslims,
highlighting the deep and lasting impact of the colonial encounter
and the imperial imagination on understandings and constructions of
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citizenship in the contemporary period. The cases further illustrate
how notions of "global" or "world" citizen, unbound by territory
or the nation-state, are unable to account for the complex and
contradictory understandings of citizenship that have emerged from
within a postcolonial context. The arguments force us to inquire into
the role of citizenship, its relevance or meaninglessness in the lives of
the migrant once its exclusionary potential has been exposed.

[M]ost migrants learn, and become disguises.!

Production of national identity is . . . a contested process and
the struggle to produce and reproduce "pure" citizens out of
recalcitrant people accounts for much of what happens at the
borderlands of a state.?

[Tlhe subjectivity of a given social agent is always
precariously and provisionally fixed or . . . sutured at the
intersection of various discourses.?

INTRODUCTION

This Article examines the legal regulation of migrants in the contemporary
period from a postcolonial perspective. Throughout this Article I focus on
the migrant who is semi-skilled or unskilled, semi-literate, working class
or lower middle class and unemployed. She occupies a subaltern position,
which is not simply a descriptive term but also has a normative dimension.*

1 SALMAN RUSHDIE, IMAGINARY HOMELANDS 49 (1988).

2  RATNABIR SAMADDAR, THE MARGINAL NATION: TRANSBORDER MIGRATION FROM
BANGLADESH TO WEST BENGAL 108-09 (1999).

3 Chantal Mouffe, Hegemony and the New Political Subjects: Towards a New Concept
of Democracy, in FROM MARXISM TO THE INTERPRETATION OF CULTURE 89, 90 (Cary
Nelson & Lawrence Grossberg eds., 1988).

4 In using the term "subaltern,” I borrow from the insights of postcolonial theory and
the subaltern studies project, which have highlighted the fact that certain voices have
been excluded from the dominant narratives and telling of history. The subaltern
studies project regards hegemonic history as part of modernity’s power/knowledge
complex, which, in the context of colonialism, was deeply implicated in the "general
epistemic violence of imperialism." See, e.g., Gayatri Spivak, Three Women’s Texts
and a Critique of Imperialism, 12 CRITICAL INQUIRY 242 (1985); Ranajit Guha,
The Small Voice of History, in SUBALTERN STUDIES IX: WRITINGS ON SOUTH ASIAN
HISTORY AND SOCIETY 1, 1-12 (Shahid Amin & Dipesh Chakrabarty eds., 1996);
Dipesh Chakrabarthy, A Small History of Subaltern Studies, in HABITATION OF
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The subaltern is not merely a marginalized subject or a minority member,
as understood within the terms of classical liberal thinking. The subaltern
emerges from the specific ways in which the liberal project and imperialism
operated during the colonial encounter, exposing the "dark side” of the liberal
project and its exclusionary potential. The insights provided by the colonial
past enable us to understand the operation of power through knowledge
and how it sets the terms of inclusion and exclusion in the postcolonial
present, though this understanding is not confined to postcolonial states.®
This perspective reveals how the migrant subject is deeply implicated in the
constitution of citizenship, of who counts and who does not. My intention is
to highlight how the migrant is addressed through a spectrum of legal rules
based on normative criteria reminiscent of the colonial encounter. I examine
how these criteria reinscribe citizenship within dominant racial, sexual, and
cultural norms, as well as claims of civilizational superiority. Apart from
reinforcing dominant norms, the legal responses to the migrant subject expose
how the "excess," that which does not fall within the dominant norms and
boundaries of citizenship, is regarded as transgressive and justifiably subject
to restraint, persecution, censorship, social stigma, incarceration, and even
annihilation.

In the first part of this Article, [ examine the threshold question of how
citizenship was constituted in and through the colonial encounter and the
assumptions about civilizational superiority, race, religion, sexuality, and
gender on which it was based. Citizenship, in the postcolonial experience,
has not been conceived exclusively within the confines of the modern nation-
state.S My aim is not to provide a comprehensive account of citizenship within

MODERNITY: ESSAYS IN THE WAKE OF SUBALTERN STUDIES 3 (Dipesh Chakravarthy
ed., 2002). In the context of law, the subaltern project challenges the assumptions
about universality, neutrality, and objectivity on which legal concepts are based,
exposing such concepts to be products of the ruptures produced in and through the
colonial encounter. See, e.g., Dianne Otto, Subalternity and International Law: The
Problems of Global Community and the Incommensurability of Difference, 5 SOC.
& LEGAL STUD. 337 (1996).

5 ELIZABETH THOMPSON, COLONIAL CITIZENS: REPUBLICAN RIGHTS, PATERNAL
PRIVILEGE AND GENDER IN FRENCH SYRIA AND LEBANON (2000).

6 The classic account of citizenship is found in THOMAS H. MARSHALL, CITIZENSHIP AS
SociaL CLASS (1950), examining the emergence of citizenship in the last 250 years
in Britain and defining citizens as "a status bestowed on those who are full members
of a community. All who possess the status are equal with respect to the rights and
duties with which the status is endowed." Id. at 14. There has been a proliferation of
scholarship that complicates this account of citizenship, including its embeddedness
in claims to territoriality. See, e.g., Will Kymlicka & Wayne Norman, Return of the
Citizen: A Survey of Recent Works on Citizenship Theory, 104 ETHICS 352 (1994);
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apostcolonial context, given its complexity and the impossibility of arriving at
an exhaustive definition. I provide, instead, an episodic account of citizenship,
focusing on postcolonial India, to highlight the deep and lasting impact
of the colonial encounter and the imperial imagination on understandings
and constructions of citizenship in the contemporary period. In the second
part of the Article, I briefly discuss two recent cases decided in the Indian
courts dealing with the migrant that exemplify how these assumptions about
citizenship continue to inform the postcolonial present. The first case involves
a constitutional challenge to a ban imposed on bar dancers from dancing in
certain prohibited establishments throughout Maharashtra, a western state in
India, partly on the grounds that they were migrants from outside of the state
and country and perceived as corrupting the local men and contaminating
Indian culture.” The second case, decided by the Indian Supreme Court,
addresses the problem of illegal migration of Muslims from Bangladesh into
the northeastern state of Assam, recasting this migrant as an "aggressor” and
threat to the security of both the state and the country.® In the third part of
the Article, I discuss how notions of a "global" or "world" citizen, unbounded
by territory or the nation-state, are also unable to account for the complex
and contradictory understandings of citizenship that have emerged from
within a postcolonial context. I argue that such positions have been aligned
with a universalist and linear narrative of history based on exclusions and
inclusions and do little to advance or facilitate the rights claims of the migrant
subject. Nor do these contemporary arguments engage with the emergence
of the global citizen in its neo-liberal guise — as a market-actor, consumer,
and entrepreneur. The final part of the Article addresses the question "Why
Citizenship?" I examine how a postcolonial perspective forces us to ask what
the role of citizenship is once its exclusionary potential remains exposed, how
and to what extent it remains relevant or useful, and at what point it becomes
meaningless in the life of the migrant subject.

Stuart Hall & David Held, Citizens and Citizenship, in NEW TIMES: THE CHANGING
FACE OF POLITICS IN THE 1990s 173 (Stuart Hall & Martin Jacques eds., 1989);
CITIZENSHIP (Geoff Andrews ed., 1991); DEREK HEATER, CITIZENSHIP: THE CIVIC
IDEAL IN WORLD HISTORY, POLITICS AND EDUCATION (1990); THE CITIZENSHIP
DEBATES: A READER (Gershon Shafir ed., 1998). For a clear analysis of how
citizenship in law has become denationalized, see Linda Bosniak, Citizenship
Denationalized, 7 IND. J. GLOBAL LEGAL STUD. 447 (2000).

7 Indian Hotel & Restaurants Ass’n (AHAR) v. State of Maharashtra, paras. 72, 76
(Bombay H.C. 2006) (unpublished, on file with author).

8 Sarbananda Sonawal v. Union of India, (2005) 5 S.C.C. 665, para. 38.
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1. CoLONIAL CITIZENRY

I met History once, but he ain’t recognize me.
Derek Walcott, The Schooner "Flight"

Modernity posits a set of universal truth claims about equality, citizenship,
and representation in law. In the context of Empire, colonialism was
coterminous with modernity, but it also bought into sharp relief how
exclusions were built into these supposedly universal concepts.” While
Europe was developing ideas of political freedom, particularly in France,
Britain, and Holland, it simultaneously pursued and held vast empires where
such freedoms were either absent or severely attenuated for the majority of
native inhabitants.'® Liberalism and the rights and freedoms that it nurtured
co-existed quite unproblematically with Empire.

The liberal project could reconcile promises of universality with
exclusions in practice through a clear and persuasive logic.'" Rights and
benefits were linked to the capacity to reason, and the capacity to reason
was tied to notions of biological determinism, racial and religious superiority,
and civilizational maturity.'> Uday Singh Mehta sets out how liberalism has
enabled the production of "Others."'® It makes specific assumptions about
human nature that all people are born equal, free, and rational, that the subject
is atomized and existing prior to history and social context.

Domination was reconciled with the rights normally associated with
citizenship through the discourse of difference, whereby the eligibility
and capacity for freedom and progress was biologically determined and
colonial subjugation legitimized as the natural subordination of lesser

9 See, e.g., DIPESH CHAKRABARTY, PROVINCIALIZING EUROPE (2000); PARTHA
CHATTERJEE, NATIONALIST THOUGHT AND THE COLONIAL WORLD: A DERIVATIVE
DISCOURSE? 2 (1993).

10 UDAY SINGH MEHTA, LIBERALISM AND EMPIRE: A STUDY IN NINETEENTH-CENTURY
BRITISH LIBERAL THOUGHT 46-54 (1999). .

11 Tayyab Mahmud & Ratna Kapur, Hegemony, Coercion, and Their Teeth-Gritting
Harmony: A Commentary on Power, Culture and Sexuality in Franco's Spain, 33
U. MICH. J.L. REFORM 995, 1012-24 (2000); ROBERT A. WILLIAMS, THE AMERICAN
INDIAN IN WESTERN LEGAL THOUGHT: THE DISCOURSES OF CONQUEST (1990).

12 Mark Brown, Before Citizenship: Liberalism’s Colonial Subjects, Paper Presented
at the 16th Biennial Conference of the Asian Studies Association of Australia,
Wollongong (June 26-29, 2006), available at http://coombs.anu.edu.au/Special
Proj/ASA A/biennial-conference/2006/Brown-Mark-ASAA2006.pdf.

13 MEHTA, supra note 10.
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races to higher ones. The purportedly universal rights of man could be
denied to those not considered to be men or human. Liberal discourses
of rights, inclusion, and equality could be reconciled with the colonial
policies of exclusion and discrimination only by presuming differences
between different types of individuals. A similar logic justified the continued
subordination of women, where women were understood as different from
men, more specifically, as weaker, subordinate, and in need of protection.
In the colonial relationship, gender difference was also conflated with
cultural or civilizational backwardness, where the treatment of women was
used in part as a justification for colonial intervention and the civilizing
mission.'* Claims to self-determination were contingent on attaining a degree
of civilizational maturity, which included the shedding of religious practices
that were deemed primitive and acceptable treatment by the colonial subject
of its women. The Empire was able to position itself as the infinitely more
mature "Great White (Christian) Saviour" and as the defender of women’s
rights in the colonial context, without however fundamentally affecting its
position on gender difference and the representation of women as essentially
weak and subordinate, that is to say, to continue to take the existence of gender
difference as natural and inevitable.

Law became one site on which to construct the subjectivity of the Other as
distinct and external to the liberal circumference of rights and entitlements.'>
The "universal” principles of liberty, equality, and freedom were contingent
on the native’s ability to conform or be trained into civilization. The native
was entitled to certain rights and benefits to the extent that he could
reinvent himself as an Englishman, otherwise, "backwardness" and lack of
"civilizational maturity" were regarded as limitations.! It was a deficiency
to be tolerated, even if it could not be altered, or to be eliminated if it was
too threatening.!” These assumptions about the Other informed the ways in

14 RAJESWARI SUNDER RAJAN, THE SCANDAL OF THE STATE: WOMEN, LAW AND
CITIZENSHIP IN POSTCOLONIAL INDIA 3 (2003) (arguing that the British imperial
project was partly justified as a measure to improve the condition of Indian women
and, at the same time, to ensure that the interventions left indigenous patriarchy
untouched).

15 See, e.g., LAWS OF THE POSTCOLONIAL (Eva Darian-Smith & Peter Fitzpatrick eds.,
1999); ANTHONY ANGHIE, Finding the Peripheries: Sovereignty and Colonialism
in Nineteenth-Century International Law, in IMPERIALISM, SOVEREIGNTY AND THE
MAKING OF INTERNATIONAL LAaw 32 (2005).

16 Sudhir Chandra, Subjects’ Citizenship Dream: Notes on the Nineteenth Century,
in CIVIL SOCIETY, PUBLIC SPHERE AND CITIZENSHIP: DIALOGUE AND PERCEPTIONS
106, 107 (Rajeev Bhargava & Helmut Reifeld eds., 2005).

17 SAVITA NARAIN, THE HISTORIOGRAPHY OF THE JALLIANWALLA BAGH MASSACRE,
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which the postcolonial nation subsequently came to constitute the legitimate
citizen-subject. Exclusion based on difference, or something that is alien either
because of inherent immutable qualities or because it is cast as completely
outside the folds of liberalism, perceived as a threat or danger, remains integral
to understandings of citizenship. '

The story of the constitution of the citizen-subject cannot be understood
from ‘the trajectory of the Enlightenment and its emancipatory and
universalizing vision, but, rather, needs to be told from those moments
of rupture, crisis, and disruption. A historical perspective emerging from
within a postcolonial context is critical to understanding the ways in which
citizenship has played out in the contemporary moment. It is a fractured
history, exposing how the content of citizenship is tethered to economic
expansion, imperial ambition, and the cultural, gendered, racial, and religious
identity of the subject. By disrupting the dominant narratives of modernity,
an analysis of citizenship from a postcolonial perspective denaturalizes the
relationships of dominance and subordination that underlie such narratives.
This perspective captures these complex relationships of domination and
subordination and demonstrates how the tools of citizenship were forged
on the anvil of Empire. It also exposes how the colonial past continues
to discursively inform the postcolonial present, including the practices of
powerful countries, some of which were also postcolonial states or never
had colonies. Citizenship is not a stable concept, and its vagaries continue to
be exposed in the contemporary period in and through the migrant subject.

II. CITIZENSHIP IN POSTCOLONIAL INDIA

Within postcolonial India, citizenship has been marked by the very feature
of exclusion that has characterized its colonial incarnations.' Citizenship .

1919 (1998); HELEN FEIN, IMPERIAL CRIME AND PUNISHMENT: THE MASSACRE AT
JALLIANWALA BAGH AND BRITISH JUDGMENT, 1919-1920 (1977).

18 There has been an extraordinary proliferation of scholarship in the area of citizenship
studies, suggesting that something new and dynamic has been happening to the
subject in the context of multiculturalism and globalization in the late twentieth
and early twenty-first centuries. The scholarship is wrestling with the contradictions
of citizenship, but these contradictions were in fact an integral feature of subject
constitution in the late nineteenth century in the context of the colonial encounter.

19 The colonial encounter in the Asian subcontinent determined identity partly through
the demarcation of borders. For an elaborate discussion on how the very notion of
national borders was alien to the Asian subcontinent and came into being during the
British period of colonization as a method of dividing the "locals” and "migrants"
and was the precursor to contemporary contests of over citizenship and identity,
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has been defined primarily in the context of the violent and bloody partition
of India where the fracturing of the subcontinent determined the content of
citizenship.?° Cultural identity, increasingly conflated with religious identity,
and the principle of descent and blood ties are central to the constitution
of Indian citizenship. The forging of Indian citizenship along the lines of
cultural and religious identity finds its origins in the colonial past, where
the "divide and rule" policy of the colonial power produced and perpetuated
religious divides. Persons who reside outside of India can register as Indian
citizens if they or either of their parents or grandparents was born in India.?!
However, no person is entitled to become a citizen of India if he or she has
voluntarily acquired the citizenship of a foreign state.?? The courts have also
held that a person who migrated to Pakistan after March 1, 1947, and acquired
Pakistani nationality could not subsequently claim Indian citizenship.? What
has emerged during the course of the past forty years is an increasing emphasis
on cultural and religious bonds and Indian origin in relationship to citizenship,
rather than territorial boundary. It has been increasingly confined to people
born to Indian citizens or whose parents were of Indian origin and did not
forego their citizenship.?* Citizenship was initially defined in an inclusive
fashion at the time of the adoption of the Indian Constitution, conferring

see Mayumi Murayama, Borders, Migration and Sub-Regional Co-Operation in
Eastern South Asia, 61 ECON. & PoL. WKLY. 1351 (2006).

20 Citizenship is defined in Part II of the Constitution, which addresses the central
question, "Who is a citizen of India?" INDIA CONST. arts. 5-11.

21 Id. art. 8.

22 Id. art. 9.

23 See Kulathil Mammu v. State of Kerala, (1966) A.L.R. 1614 (S.C.); State of Madhya
Pradesh v. Peer Mohammed, (1963) A.LR. 645 (S.C.); State of Andhra Pradesh v.
Abdul Khader, (1961) A.I.LR. 1467 (S.C.); Mubarak Ali v. State of Bombay, (1957)
A.ILR. 857 (5.C)).

24 The Citizenship Act of 1955 made elaborate provisions specifying how citizenship
could be acquired by birth, descent, registration, or naturalization or through
incorporation of territory. The Citizenship Act, No. 57 of 1955; India Code (1993),
v. 2. Subsequent amendments reinforced the emphasis on ethnicity as well as birth
and descent. The Citizenship (Amendment) Act, 1986, No. 51, Acts of Parliament,
1986. While the Citizenship Act of 1955 provided that every person born in India
on or after January 26, 1950, was to be a citizen of India by birth, from July 1, 1987,
every person born in India on or after January 26, 1950, would be a citizen of India
if either of "his" parents was a citizen of India at the time of his birth. Similarly, the
Citizenship (Amendment) Act, 1992, provides that a person born outside of India
on or after January 26, 1950, and before the commencement of the Act would be a
citizen of India if either of his parents was a citizen of India at the time of his birth.
The Citizenship (Amendment) Act, 1992, No. 39, Acts of Parliament, 1992.
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citizenship on a vast majority of people who were indentured laborers and
poor emigrants. Yet there has been a growing emphasis on the majoritarian
ascriptions of citizenship where Indian descent has become an overriding
consideration as has Hindu identity.?

With the re-emergence of Hindu majoritarianism throughout the 1990s,
in the form of the Hindu Right, the entrenchment of citizenship in
blood ties and cultural ascriptions reached a crescendo and became more
exclusive.”® The Hindu Right has continuously regarded citizenship as an
exclusively cultural and religious enterprise, prioritizing religious identity in
its definitions of citizenship, in the hope of establishing a Hindu state in India,
where religious minorities, especially Muslims and Christians, would have
to conform.?” Overt expressions of this exclusivity arose during the debate
over the citizenship of the Italian-born, Catholic leader of the Congress
Party in 2004.%2 During the course of the 2004 election campaign, Sonia
Gandhi’s "foreign origin" was constantly assailed by the Hindu nationalists

25 Valerian Rodrigues, Citizenship and the Indian Constitution, in CIVIL SOCIETY,
PUBLIC SPHERE AND CITIZENSHIP: DIALOGUES AND PERCEPTIONS, supra note 16, at
209, 221-22.

26 The Hindu Right is a contemporary right-wing religious and nationalist movement
that is dedicated to the ideology of Hindutva — that is, the establishment of India
as a Hindu state. It is a political ideology completely distinct and separate from
Hinduism the religion, though the movement has been quite successful in its efforts
to blur this distinction. The Hindu Right refers to the main organizations and political
parties in the current phase of Hindu communalism in India — namely, the Bharatiya
Janata Party ("BJP" — Indian People’s Party), the political wing of the Hindu Right,
the Rashtriya Swayamsevak Sangh ("RSS" — Association of National Volunteers),
which is the main ideological component of the movement, and the Vishwa Hindu
Parishad ("VHP" — World Hindu Council), which promotes the religious ideology
of the Hindu Right.

27 The Hindu Right has pursued a narrow conception of citizenship, privileging
religious identity from its very inception in the early 1920s. It challenged the
expansive definition of citizenship proposed during the Constituent Assembly
Debates, which included Muslims. One member of the Constituent Assembly, P.S.
Desmukh, proposed that "[e]Jvery person who is a Hindu or Sikh by religion and
is not a citizen of any other State, wherever he resides shall be entitled to be a
citizen of India,” thus limiting citizenship to religious identity and clearly excluding
Muslims. Rodrigues, supra note 25, at 224. He further argued that citizenship should
be limited to territory and not determined by parentage.

28 Sonia Gandhi is currently the leader of the Congress Party, which won the national
elections in 2004 and leads a coalition of parties under the banner of the United
Parliamentary Alliance at the political Center. She is the widow of Rajiv Gandhi,
the late Prime Minister of India assassinated in 1991, and daughter-in-law of Indira
Gandhi, who was assassinated in 1984.
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as rendering her illegitimate to hold public office, least of all the post of Prime
Minister.?” After their bruising and somewhat unexpected defeat at the polls
in 2004, the Hindu nationalists waged a national campaign to prevent Gandhi
from being anointed as the next Prime Minister. She had acquired Indian
citizenship after her marriage to Rajiv Gandhi, the late Prime Minister of India,
in compliance with the formal residence requirements under the Citizenship
Act of 1956.%° Nevertheless, her formal legal status was not deemed sufficient
by the nationalists, and she continued to be besieged about her foreign origins,
which, it was claimed, disqualified her from being a "real Indian." The nearly
hysterical tone of the campaign ultimately forced Gandhi to renounce her
claim for the top spot. Ironically, this move almost immediately endeared her
to the general populace, who cast her act of "renunciation” as clear proof of
her "Indian-ness."

The issue of religious identity has become particularly significant in the
debate over the migration of thousands of Bangladeshis into Assam, a state in
the northeastern part of India, since 1971. While a number of families have
established firm roots in the state, their presence has produced tensions with
the local indigenous communities who are claiming erosion of their cultural
and political identity. While the story of migration into the northeast is a
complex one, the Hindu Right has polarized the issue by viewing it almost
exclusively through the lens of religion — that is, representing it as a tension
between the Hindu insider and the Muslim outsider. The issue was addressed
in a recent decision by the Supreme Court, discussed in the following Part, in
which the Bangladeshi migrant is cast as an "aggressor" and a security threat,
and the issue of religion further entrenched into the normative definitions of
Indian citizenship, of who belongs and who does not.

Gender has also been central to the construction of Indian citizenship
in the postcolonial context. In the course of the colonial encounter, the
promotion of liberty, equality, and freedom was bound to the logic of gender
difference. And gender difference in the colonial context was integrally
tied to the civilizational difference.’’ The white woman of the Empire was in
perpetual need of protection from the lusts of the native man and was involved
in protesting any move to be subject to the rule of the native.*? At the same

29 See Shashi Tharoor, Who Is an Indian?, 20 SCH. ADVANCED INT’L STUD. 103 (2000).

30 Section 5(1)(c) of the Citizenship Act, No. 57 of 1955; India Code (1993), v. 2.

31 WOMEN, CITIZENSHIP, AND DIFFERENCE (Nira Yuval-Davis & Pnina Werbner eds.,
1999); Anna Clark, Changing Concepts of Citizenship: Gender, Empire and Class,
42 J. BRIT. STUD. 263 (2003).

32 See the discussion on the controversy around the 1882 Ilbert Bill, which proposed
a series of amendments to the Criminal Procedure Code to remove a racially
discriminatory clause that did not allow the natives to exercise criminal jurisdiction
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time, the colonized woman was cast as a victim who needed to be saved from
the barbarism of the native tradition. It was, as Spivak states, a case of "white
men saving brown women from brown men."** Implicit in the move to rescue
the native woman was the assumption that she was complicit in the endeavor
to liberate her from the native man.

The Hindu nationalists, in turn, worked to recover the "traditional woman,"
who was conceived almost entirely within the home and deeply linked
to the construction of national identity.> The "official" culture of Indian
middle-class nationalism was elaborated in the private domain — "the home™
— which had important implications for the subject constitution of women in
nationalist discourse. The home as the repository of national identity had to be
protected from colonial intrusions by women, using their virtues of "chastity,
self-sacrifice, submission, devotion, kindness, patience and the labours of
love."* These assumptions about women’s primary roles as wives and mothers
came to be equated with Indian cultural values and the primary identity of the
"real Indian woman." It was an identity that was distinct from that of the
Western woman, as well as of the "street woman" or "prostitute,” who could
undermine the nationalist project as well as disrupt the social order.® Women’s
participation in the public arena during the course of the anti-colonial struggle
was constantly portrayed as dutiful and comparable to their duties in the
home and, hence, respectable.’” Their identities as wives and mothers who
were self-sacrificing, obedient, and chaste became the central feature of the

over British subjects living in certain parts of the colony: The protests by white
women, which helped to defeat the bill, were embedded in assumptions about racial
and cultural superiority. Elizabeth Buettner, Spaces, Problematic Races: Defining
Europeans in Late Colonial India, 9 WOMEN’S HIST. REv. 277 (2000); Mrinalini
Sinha, "Chathams, Pitts and Gladstones in Petticoats": The Politics of Gender
and Race in the Ilbert Bill Controversy, 1882 — 1884, in WESTERN WOMEN
AND IMPERIALISM: COMPLICITY AND RESISTANCE 98 (Nupur Chaudhuri & Margaret
Strobel eds., 1992); MRINALINI SINHA, COLONIAL MASCULINITY: THE "MANLY
ENGLISHMAN" AND THE "EFFEMINATE BENGALI" IN THE LATE NINETEENTH CENTURY
33 (1995).

33 Gayatri Spivak, Can the Subaltern Speak?, in MARXISM AND THE INTERPRETATION
OF CULTURE 271, 297 (Cary Nelson & Lawrence Grossberg eds., 1988).

34 Partha Chatterjee, The Nationalist Resolution of the Women's Question, in RECASTING
WOMEN: ESSAYS IN COLONIAL HISTORY 233, 236 (Kum Kum Sanghari & Sudesh
Vaid eds., 1989).

35 Id. at 287.

36 SUMANTA BANERJEE, DANGEROUS QUTCAST: THE PROSTITUTE IN NINETEENTH
CENTURY BENGAL (1998).

37 ANUPAMA ROY, GENDERED CITIZENSHIP: HISTORICAL AND CONCEPTUAL
EXPLORATIONS 172 (2005).
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dominant cultural and familial ideology that was to shape and inform the
constitution of women’s citizenship in postcolonial India.

Anti-colonial nationalism was formative in the molding of Indian women’s
citizenship after Independence. Their citizenship was simultaneously
forged on the anvil of anti-colonial resistance, as well as gender and
cultural essentialism. The emergence of Indian women’s citizenship post-
independence represented the melting and transforming of traditional
attachments in favor of new identities, as well as the reaffirmation of
authentic cultural values.*® While citizenship served as a marker of modernity,
the grounding of Indian women’s citizenship in normative assumptions
about culture, sexual conduct, familial roles and religious identity served
to distinguish the nation from the "West" and also set the terms of the Indian
woman'’s identity in modern India. The constitution of citizenship for women
came to be embedded in both an anti-colonial patriotism as well as dominant
familial and sexual ideology.

The construction of women as wives and mothers as partially constitutive
of women’s citizenship status continues to be delineated within the confines
of a Hindu-nationalist identity as well as distinct from the "loose" or "fallen”
woman. At the same time, the legal regulation of women in and through
these dominant cultural and sexual norms sustains their marginalization,
subordination, or exclusion from citizenship. These norms sometimes
operate to protect women and the assumptions about cultural authenticity
on which Indian citizenship is based. When women have been good wives
and mothers, when they have lived up to the expectations that these norms
impose on them, they are more likely to be the recipients of rights and
benefits associated with citizenship. But, by the same token, a woman
whose life has deviated from the roles allocated to her by these norms may
often be denied such rights and benefits. The role of sexual and cultural
normativity in the production of the Indian woman’s citizenship is subtle
and complex and cannot be understood within a framework that limits the
understanding of citizenship to a territorial boundary or formal legal status.

The cases discussed in Parts III and IV reveal and deconstruct the ways
in which definitions of Indian citizenship have been mediated by normative
understandings of religious and gender identity. In the bar dancers’ case, the
migrant women are compelled to align with specific gender and culturally
normative criteria in order to "belong.” In the Sonawal case, the Supreme
Court’s harsh response to the influx of Bangladeshi Muslim migrants into

38 Deniz Kandiyoti, Identity and Its Discontents: Women and the Nation, 20 WOMEN
LivING UNDER MUSLIM L. 3 (1998).
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India foregrounds how religion remains integral to the formation of Indian
citizenship, rendering the situation of the Indian Muslim, who is a citizen,
increasingly suspect and unstable.

III. THE BAR DANCERS’ CASE®

In July 2005, the state legislature of Maharashtra, a western province in
India, unanimously passed a bill banning dance performances in eating
halls, permit rooms, and beer bars.*’ The new law specifically exempted
dance performances in theaters, cinema, auditoriums, sports clubs, and luxury
hotels.*! The several justifications for the ban included the need to prevent
obscenity and protect the dignity of women. A second justification made
by the government was that the bar dancers were being trafficked into the
bars and forced to work in exploitative conditions, and the ban was thus
necessary following India’s undertaking to combat such activity under the
1949 International Convention on Immoral Trafficking in Women and Girls.*?
And finally, the ban was justified as a means of stopping the inflow of women

39 Indian Hotel & Restaurants Ass’n (AHAR) v. State of Maharashtra (Bombay H.C.
2006) (unpublished, on file with author).
40 Section 33A(1)(a) of the Bombay Police (Amendment) Act, Maharashtra Act No.
35 of 2005, Maharashtra Government Gazette, 2005.
41 Id. § 33B.
42 The state relied on a field study conducted by Prayas, a field action project of
the TATA Institute of Social Sciences, funded by USAID. PRAYAS, A STUDY OF
THE SOCIO ECONOMIC SITUATION AND REHABILITATION NEEDS OF WOMEN IN DANCE
BARS (2005). The Prayas Report concluded that middlemen brought women to the
bars without revealing much about the nature of the work, and women were forced
to dance under threat of punishment or harm. /d. at 5. The Report concluded that
the basic elements of human trafficking were present as defined in the Protocol
to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, Supplementing the United Nations Convention Against Transnational
Organized Crime, G.A. Res. 55/25, U.N. GAOR, 55th Sess., Supp. No. 49, U.N.
Doc. A/45/49 (Dec. 15, 2000). See Indian Hotel & Restaurants Ass’n (AHAR), para.
86. The ban was also supported by the U.S. State Department in its June 2005
Trafficking in Persons Report. This report spoke in favor of the decision to close
down the dance bars, stating,
The March 2005 order by the Home Minister of Maharashtra state to close
down "dance bars” — many of which served as prostitution and trafficking
outlets — may check a new trend of traffickers favoring this more sophisticated
and concealed format for selling victims trafficked for the purpose of sexual
exploitation over more blatant brothel-based trafficking.
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from outside the state and outside of India, especially from Bangladesh, as
they were introducing a dance bar culture into the state that was against
Maharashtran tradition, derogatory to the dignity of the women, and "likely to
deprave, corrupt or injure the public morality or morals."* During the course
of the debate on the ban, one member of the legislature called attention to the
fact that the bars were damaging families, destroying Indian culture, having
an adverse effect on students as the bars were located within the vicinity of
schools, and spreading vice in the "lives of the young in the rural areas due to
the impact of the bar culture."*

The ban was challenged by the Bharatiya Bargirls Union, representing
75,000 workers in bars and hotels in Bombay as well as in other
districts of Maharashtra, together with several women’s groups, HIV/AIDs
groups, sex workers groups, and hotel associations. The dancers argued
that the ban violated their fundamental rights to equality,” freedom of
speech and expression,* livelihood, and life.*’ They denied the allegation of
being trafficked, stating that they had migrated voluntarily due to economic
exigencies and a breakdown of traditional support structures in their home
villages.*® The dancers also challenged the state’s contention that their dances

ACT OF 2000: TRAFFICKING IN PERSONS REPORT 123 (2005), available at
http://www.state.gov/documents/organization/47255.pdf.

43 Bombay Police (Amendment) Act, pmbl.

44 Indian Hotel & Restaurants Ass’n (AHAR), para. 76. After the controversial Bill
was passed, the Deputy Chief Minister of the state, R.R. Patil, triumphantly
declared, "I knew that eventually the law will be passed because I was
acting in the larger interest of Maharashtra and its youth." Dance Bar Bill
Passage Major Boost for Patil, TIMES INDIA, July 23, 2005, available at
http://timesofindia.indiatimes.com/articleshow/1180390.cms.

45 Article 14 of the Indian Constitution states, "The State shall not deny to any person
equality before the law or the equal protection of the laws within the territory of
India." Article 15 prohibits discrimination on the grounds of religion, race, caste,
sex or place of birth and states that "[n]othing in this article shall prevent the State
from making any special provision for women and children.